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JUSTICE COMMITTEE 
 

AGENDA 
 

8th Meeting, 2013 (Session 4) 
 

Tuesday 12 March 2013 
 
The Committee will meet at 10.00 am in Committee Room 4. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 7 in private. 
 
2. Subordinate legislation: The Committee will take evidence on the— 
 

Police and Fire Reform (Scotland) Act 2012 (Supplementary, Transitional, 
Transitory and Saving Provisions) Order 2013 [draft]; 
  
Police and Fire Reform (Scotland) Act 2012 (Consequential Modifications 
and Savings) Order 2013 [draft]; 
  
Police Investigations and Review Commissioner (Investigations 
Procedure, Serious Incidents and Specified Weapons) Regulations 2013 
[draft]; 
  
from— 
 
Kenny MacAskill, Cabinet Secretary for Justice; 
 
Christie Smith, Head, Stephanie Virlogeux, Senior Policy Manager, and 
Jean Waddie, Policy Analyst, Police and Fire Reform Division, and 
Andrew Campbell, Solicitor, Scottish Government. 
 

3. Subordinate legislation: Kenny MacAskill (Cabinet Secretary for Justice) to 
move— 

 
S4M-5847—That the Justice Committee recommends that the Police and 
Fire Reform (Scotland) Act 2012 (Supplementary, Transitional, Transitory 
and Saving Provisions) Order 2013 [draft] be approved; 
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S4M-5848—That the Justice Committee recommends that the Police and 
Fire Reform (Scotland) Act 2012 (Consequential Modifications and 
Savings) Order 2013 [draft] be approved; 
  
S4M-5849—That the Justice Committee recommends that the Police 
Investigations and Review Commissioner (Investigations Procedure, 
Serious Incidents and Specified Weapons) Regulations 2013 [draft] be 
approved. 
 

4. Public Bodies Consent: The Committee will take evidence on a Scottish 
Government memorandum relating to the Public Bodies (Abolition of 
Administrative Justice and Tribunals Council) Order 2013 (PBCM(S4) 7.1) 
from— 

 
Roseanna Cunningham, Minister for Community Safety and Legal Affairs; 
 
Linda Pollock, Head of Policy, Tribunals and Administrative Justice Policy, 
and Michael Gilmartin, Solicitor, Scottish Government. 
 

5. Inquiry into the effectiveness of the provisions in the Title Conditions 
(Scotland) Act 2003: The Committee will take evidence from— 

 
Jean Charsley, Chair, Glasgow Factoring Commission; 
 
Mike Marriott, Greenbelt Group Action; 
 
Kyla Brand, and Darren Eade, Office of Fair Trading. 
 

6. Public petitions: PE1403 The Committee will consider a petition by Peter 
Morris on improving support and assistance to victims of crime and their 
families. 

 
7. Victims and Witnesses (Scotland) Bill: The Committee will consider its 

approach to the scrutiny of the Bill at Stage 1. 
 
 

Irene Fleming 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: irene.fleming@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda item 2 and 3  

Paper by the clerk 
 

J/S4/13/8/1 

Police and Fire Reform (Scotland) Act 2012 (Supplementary, 
Transitional, Transitory and Saving Provisions) Order 2013  
 

  

Police and Fire Reform (Scotland) Act 2012 (Consequential 
Modifications and Savings) Order 2013  
 

  

Police Investigations and Review Commissioner 
(Investigations Procedure, Serious Incidents and Specific 
Weapons) Regulations 2013  
 

  

Agenda item 4  

Paper by the clerk 
 

J/S4/13/8/2 

Paper by the clerk (private paper) 
 

J/S4/13/8/3 (P) 

Further information about the Public Bodies Act consent 
memorandum on the Public Bodies (Abolition of 
Administrative Justice and Tribunals Council) Order 2013  
 

  

Agenda item 5  

Paper by the clerk (private paper) 
 

J/S4/13/8/4 (P) 

Further information about the inquiry into the effectiveness of 
the provisions of the Title Conditions (Scotland) Act 2003  
 

  

Agenda item 6  

Paper by the clerk 
 

J/S4/13/8/5 

Further information about petition PE1403  
 

  

Agenda item 7  

Paper by the clerk (private paper) 
 

J/S4/13/8/6 (P) 

Further information about the Victims and Witnesses 
(Scotland) Bill  
 

  

 

http://www.legislation.gov.uk/sdsi/2013/9780111019580
http://www.legislation.gov.uk/sdsi/2013/9780111019580
http://www.legislation.gov.uk/sdsi/2013/9780111019573
http://www.legislation.gov.uk/sdsi/2013/9780111019573
http://www.legislation.gov.uk/sdsi/2013/9780111019566/contents
http://www.legislation.gov.uk/sdsi/2013/9780111019566/contents
http://www.legislation.gov.uk/sdsi/2013/9780111019566/contents
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/58406.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/58406.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/58406.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/59247.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/59247.aspx
http://scottish.parliament.uk/GettingInvolved/Petitions/PE01403
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/59869.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/59869.aspx
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Justice Committee 
 

8th Meeting, 2013 (Session 4), Tuesday, 12 March 2013 
 

Subordinate legislation 
 

Note by the clerk 
 

Purpose 
 
1. This paper invites the Committee to consider the following three 
affirmative instruments— 

 
Police and Fire Reform (Scotland) Act 2012 (Supplementary, 
Transitional, Transitory and Saving Provisions) Order 2013 [draft];  
 
Police and Fire Reform (Scotland) Act 2012 (Consequential 
Modifications and Savings) Order 2013 [draft]; 
 
Police Investigations and Review Commissioner (Investigations 
Procedure, Serious Incidents and Specified Weapons) Regulations 2013 
[draft]. 

 
2. Further details of the procedure for affirmative instruments are set out in 
Annexe A to this paper. 
 

Police and Fire Reform (Scotland) Act 2012 (Supplementary, 
Transitional, Transitory and Saving Provisions) Order 2013 [draft] 

 
3. This instrument is made under sections 126 and 127 of the Police and 
Fire Reform (Scotland) Act 2012.1 It makes a number of provisions to ensure 
continuity across the transfer to the new police and fire and rescue services, 
for example, ensuring that information regarding predecessor bodies or police 
forces can continue to be provided to Scottish Ministers and the Scottish 
Police Authority. The instrument also provides that: 
 

 when joint police boards and joint fire and rescue boards are 
dissolved on 1 April 2013, a nominated constituent local authority is 
responsible for preparing the necessary accounts for the year 
ending 31 March 2013 and for those accounts to follow the usual 
audit processes; 

 the SPA draws up the final accounts for the SPSA and SCDEA; 
 reports relating to the year ending 31 March 2013 continue to be 

provided to the Scottish Ministers and others;  
                                            
1 Section 126 of the Police and Fire Reform (Scotland) Act allows Scottish Ministers to make 
such supplementary, incidental or consequential provision as they consider appropriate for 
the purposes of, or in connection with, or for the purposes of giving full effect to, any provision 
made by or under this Act. Section 127 allows the Scottish Ministers to make transitional, 
transitory or saving provisions for similar purposes. 

http://www.legislation.gov.uk/sdsi/2013/9780111019580
http://www.legislation.gov.uk/sdsi/2013/9780111019580
http://www.legislation.gov.uk/sdsi/2013/9780111019573
http://www.legislation.gov.uk/sdsi/2013/9780111019573
http://www.legislation.gov.uk/sdsi/2013/9780111019566/contents
http://www.legislation.gov.uk/sdsi/2013/9780111019566/contents
http://www.legislation.gov.uk/sdsi/2013/9780111019566/contents
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 appeal cases which have been made to the police appeals tribunal 
and are pending on 1 April 2013 continue to heard to their 
conclusion;  

 complaints about former police bodies, constables and staff made 
before or after 1 April 2013 can be heard by the SPA or the chief 
constable, as appropriate; 

 the SPA can, on the recommendation of the chief constable, pay 
rewards for exceptional diligence by constables and staff from 
former police services; and 

 the SPA and chief constable must have regard to any report of an 
inspection or inquiry by HMICS that began before 1 April 2013. 

 
4. The instrument comes into force on 1 April 2013.  
 
5. Further details on the instrument can be found in the policy note at 
Annexe B and an electronic copy of the instrument is available at— 
http://www.legislation.gov.uk/sdsi/2013/9780111019580  
 
Subordinate Legislation Committee consideration 
6. The Subordinate Legislation Committee considered this instrument at its 
meeting on 26 February and agreed not to draw the Parliament’s attention to 
the instrument on any grounds within its remit. 
 
Justice Committee consideration 
7. The Justice Committee is required to report to the Parliament on this 
instrument by 29 March 2013. 

 
Police and Fire Reform (Scotland) Act 2012 (Consequential 

Modifications and Savings) Order 2013 [draft] 
 
Purpose of instrument 
8. This instrument is made under section 126(1) of the Police and Fire 
Reform (Scotland) Act 2012.2 It makes a number of amendments to primary 
and secondary legislation necessary as a result of the coming into force of this 
Act on 1 April 2013. For example, references to police authorities, fire and 
rescue authorities, joint boards, the Scottish Police Services Authority and 
Scottish Crime and Drug Enforcement Agency are updated or removed by the 
Order. The instrument also ensures that: 
 

 the provisions of the Tribunals and Inquiries Act 1992 in respect of 
the supervision of appeals tribunal relating to police pensions and 
police conduct and performance, continue to apply to appeals 
brought by a constable of the old police forces; and  

 the requirement, under the Local Authority Accounts (Scotland) 
Regulations 1985, continues for details of the remuneration of 

                                            
2 Section 126(1) of the Police and Fire Reform (Scotland) Act 2012 allows Scottish Ministers 
to make such supplementary, incidental or consequential provision as they consider 
appropriate for the purposes of, or in connection with, or for the purposes of giving full effect 
to, any provision made by or under this Act. 

http://www.legislation.gov.uk/sdsi/2013/9780111019580
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senior police officers to be included in the Remuneration Report of 
local authorities and joint boards for 2012-13. 

 
9. The instrument comes into force on 1 April 2013. 
 
10. Further details on the purpose of the instrument can be found in the 
policy note at Annexe C and an electronic copy of the instrument is available 
at—http://www.legislation.gov.uk/sdsi/2013/9780111019573. 
 
Subordinate Legislation Committee consideration 
11. The Subordinate Legislation Committee considered this instrument at its 
meeting on 5 March and agreed not to draw the Parliament’s attention to the 
instrument on any grounds within its remit. 
 
Justice Committee consideration 
12. The Justice Committee is required to report to the Parliament on this 
instrument by 29 March 2013. 
 

Police Investigations and Review Commissioner (Investigations 
Procedure, Serious Incidents and Specified Weapons) Regulations 2013 

[draft] 
 
13. This instrument is made under sections 41B(1)(b)(ii) and (c) and 
41(D)(1) of the Police, Public Order and Criminal Justice (Scotland) Act 2006, 
which were inserted by the Police and Fire Reform (Scotland) Act 2012.3 It 
makes a number of provisions relating to the investigations which may be 
carried out by the Police Investigations and Review Commissioner, including: 
 

 placing a duty on the chief constable to refer serious incidents 
involving police officers or police staff to the PIRC and the same 
obligation on the SPA in relation to its staff; 

 allowing the PIRC to decide whether or not to investigate a serious 
incident and, in cases where the PIRC declines to investigate, it 
allows him/her to refer the matter back with appropriate 
recommendations. The PIRC must however investigate incidents 
where a death is involved; 

 setting out the co-operation and assistance that must be provided 
to the PIRC, including access to SPA and police premises, 
information and records; 

 allowing incidents where a person serving with the police uses any 
item to cause or attempt to cause injury to a member of the public 
to be treated as a serious incident; and 

 specifying a police baton as a weapon that, if used, be referred to 
the PIRC as a serious incident.  

 
14. The instrument comes into force on 1 April 2013.  
                                            
3 Section 41(B) of the 2006 Act defines those serious incidents into which the PIRC is able to 
investigate. Section 41D(1) allows Scottish Ministers to make regulations about investigations 
by the PIRC into serious incidents and in the public interest. 

http://www.legislation.gov.uk/sdsi/2013/9780111019573
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15. Further details on the instrument can be found in the policy note at 
Annexe D and an electronic copy of the instrument is available at— 
http://www.legislation.gov.uk/sdsi/2013/9780111019566  
 
Consultation 
16. The Scottish Government established a stakeholder reference group to 
inform development for these Regulations and, as required under section 
41(D)(3) of the 2006 Act, a consultation on proposals was also carried out. 
 
Subordinate Legislation Committee consideration 
17. The Subordinate Legislation Committee considered this instrument at its 
meeting on 5 March and agreed not to draw the Parliament’s attention to the 
instrument on any grounds within its remit. 
 
Justice Committee consideration 
18. The Justice Committee is required to report to the Parliament on this 
instrument by 29 March 2013. 

http://www.legislation.gov.uk/sdsi/2013/9780111019566/introduction
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Affirmative instruments: procedure 
 

19. All three instruments are subject to affirmative procedure (Rule 10.6. of 
Standing Orders). The Cabinet Secretary for Justice has, by motions S4M-
5847, S4M-5848, and S4M-5849, proposed that the Committee recommends 
the approval of the three instruments. The Cabinet Secretary will attend the 
Committee meeting on 12 March to answer any questions on the instruments, 
and then to speak to and move each of the three motions. It is for the 
Committee to decide whether or not to agree to each motion, and then to 
report to the Parliament accordingly by 29 March 2013. The Committee is 
asked to delegate to the Convener authority to approve the report for 
publication. 
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Policy note 
 

Police and Fire Reform (Scotland) Act 2012 (Supplementary, 
Transitional, Transitory and Saving Provisions) Order 2013 [draft] 

 
The above instrument was made in exercise of the powers conferred by 
section 126 and 127 of the Police and Fire Reform (Scotland) Act 2012.  The 
instrument is subject to affirmative procedure.  
 
Policy objectives  
 
1. This Order makes provisions to facilitate a smooth transition from the 
current police and fire and rescue service structure to the new arrangements 
established by the Police and Fire Reform (Scotland) Act 2012 (“the 2012 
Act”). 
 
2. Under current legislation, the Police (Scotland) Act 1967 and the Fire 
(Scotland) Act 2005, each local authority is the police authority and the fire 
and rescue authority for its area. Fife and Dumfries and Galloway each 
operate their own police force and fire and rescue service independently. The 
others are organised into six police joint boards, each maintaining one police 
force, and six fire and rescue joint boards.  (Fire and rescue authorities and 
joint boards are together known as “relevant authorities” – there is no single 
name for police authorities and joint boards.) The Police, Public Order and 
Criminal Justice (Scotland) Act 2006 also established the Scottish Police 
Services Authority (SPSA) which maintains the Scottish Crime and Drug 
Enforcement Agency (SCDEA), and the Police Complaints Commissioner for 
Scotland. 
 
3. The 2012 Act removes police and fire and rescue functions from local 
government, and abolishes the SPSA and SCDEA. To take on those functions 
in their place it creates the Scottish Police Authority (SPA) which will maintain 
the Police Service of Scotland and provide forensic services, and the Scottish 
Fire and Rescue Service (SFRS). The transfer will take place on 1 April 2013. 
 
4. Part 1 of the Order sets out definitions used in the rest of the Order. 
 
Part 2 – General provisions 
5. Article 2 is a short-term provision which has effect for one year, from 1 
April 2013 until 1 April 2014.  It deals with documents which refer to any of the 
former police forces, police authorities or joint boards, or to the SPSA or 
SCDEA. If the document is otherwise valid and correct, it is to be treated as if 
the reference was to the Police Service of Scotland or SPA, as appropriate. 
This applies to documents issued by, to, or in relation to a constable of the 
Police Service, a member of police staff or a member of staff of the SPA. 
 
6. Article 3 provides for continuity across the transfer to the new structure. 
A table of corresponding bodies and offices in the old and new structures is 
provided in paragraph (2). Paragraph (1) states that the transfer does not 
affect the validity of anything done by or on behalf of, to or in relation to any 
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office-holder, person or body in the old structure. Paragraph (2) allows for 
anything being done by or on behalf of, to, or in relation to any of them which 
is in progress at the transfer date to be continued with the corresponding 
person or body after that date. Paragraph (3) provides that anything done by 
or on behalf of, to, or in relation to anyone in the old structure before 1 April 
2013 shall, if necessary, be treated after that date as if it was done by the 
corresponding person or body in the new structure. References in documents 
are to be understood in the same way. Paragraph (4) deals with situations 
where the person or office-holder has to be of a particular rank or capacity; 
references are to be translated across as if they refer to the equivalent rank or 
capacity in the new structure. All of this is subject to any express provision to 
the contrary in the Order, the 2012 Act or any other subordinate legislation 
made under the Act or in consequence of it. 
 
7. Articles 4 and 5 are to ensure the continuity of statistics on police and 
fire and rescue activity. Article 4 requires the SPA to provide Scottish 
Ministers with reports, statistics or other information relating to the former 
police authorities, joint boards and police forces, and the SPSA and SCDEA. 
This includes information on those bodies, their functions and the state of 
crime before 1 April 2013. The chief constable of the Police Service of 
Scotland is required to provide the SPA with the equivalent information that 
the chief constable holds. Article 5 requires the SFRS to provide Scottish 
Ministers with reports, statistics and other information relating to the former 
relevant authorities, including the outcomes of fires and other incidents before 
1 April 2013. 
 
Part 3 – Joint boards 
8. Part 3 deals with the preparation of the final accounts of joint boards. 
These are to be abolished on 1 April 2013, by the repeal in the 2012 Act of the 
legislation establishing them, and arrangements need to be made to complete 
their accounts for the financial year 2012-13. All property, rights, liabilities and 
obligations of the joint boards and police and fire and rescue authorities as at 
31 March 2013 will transfer to the SPA and SFRS, as appropriate, according 
to transfer schemes drawn up under schedules 5 and 6 of the 2012 Act. 
 
9. The Order provides that one local authority will be appointed as the 
“accounting authority” for each joint board. These are set out in the Schedule, 
together with a list of the “constituent local authorities” of each joint board. The 
accounting authority is charged with carrying out all the functions which would 
have fallen to the joint board in relation to drawing up its annual accounts and 
having them audited, and other reporting. The accounting authority also has a 
right to make any claims on behalf of the joint board for 2012-13, passing any 
sums received on to the SPA and SFRS. As local government bodies, the 
accounting requirements for joint boards are mainly set out in the Local 
Government (Scotland) Act 1973 and Regulations made under that Act, and 
the Local Government in Scotland Act 2003. The accounting authority also 
has to publish information on standards of performance by the joint board, 
under s.13 of the Local Government in Scotland Act 2003. 
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10. All of the constituent authorities of a joint board, and the SPA or SFRS, 
are required to co-operate and provide assistance to the accounting authority 
to enable the accounts to be closed. The accounting authority has a right of 
access to any documents they have which it needs, and may require 
information from anyone who formerly worked for the joint board, or for a 
constituent local authority and dealt with joint board functions. Auditors also 
have a right of access to those documents and people. The completed 
accounts, and the certified audited accounts, are to be submitted to the 
accounting authority and copied to each of the constituent authorities and the 
SPA or SFRS, as appropriate.   
 
11. Dumfries and Galloway Council and Fife Council will complete their 
accounts for 2012-13 as usual, including their police and fire and rescue 
functions.  
 
Part 4 – SPSA and SCDEA 
12. Article 11 sets out the arrangements for drawing up the final accounts for 
the SPSA and SCDEA.  These will be completed by the SPA, following the 
requirements placed on the SPSA and SCDEA by the Police, Public Order 
and Criminal Justice (Scotland) Act 2006. 
 
Part 5- Police appeals tribunals 
13. Article 12 deals with the arrangements for appeals which have been 
made to the police appeals tribunals and are pending on 1 April 2013. It 
provides for a saving of section 30 of the 1967 Act and its associated 
Schedule 3 so that appeals still in progress may continue under those 
arrangements. If the tribunal has already been empaneled prior to 1 April 
2013, then that panel will hear the appeal and reach a decision. If a tribunal 
has not been empaneled then the SPA will fulfil the role assigned to the police 
authority in Schedule 3 of the 1967 Act. Paragraph (2)(c) provides the right to 
representation by the relevant individuals in the single service structure if a 
hearing is undertaken after 1 April. The SPA is to pay the remuneration and 
expenses for tribunal members and the appellant for appeals dealt with under 
these arrangements. 
 
Part 6 – Miscellaneous 
14. Articles 13 to 15 make specific transitional provision in relation to certain 
legislation which is not covered by the general provision made by article 3.   
 
Complaints 
15. Article 16 provides for continuity and effective handling of complaints 
about the former police bodies and their constables and staff.  Paragraph (2) 
deems complaints about those bodies or people made after 1 April 2013 to be 
“relevant complaints” for the purposes of Chapter 2 of Part 1 of the 2006 Act 
and Chapter 10 of Part 1 of the 2012 Act. Paragraph (4) deals with on-going 
complaints and deems complaints made before 1st April 2013 which were 
relevant complaints to continue to be relevant complaints for the purposes of 
the 2006 Act. For both categories of complaint, paragraph (5) allows for the 
SPA to be the “relevant authority” under the 2006 Act, if the complaint is about 
a member or staff of the former joint police boards/authorities, senior officers 
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of the former forces or the Director General of the SCDEA. The Chief 
Constable is the “relevant authority” if the complaint is about a former police 
force, constables of superintendent rank or below and staff of the SCDEA.  
 
Rewards 
16. Article 17 enables the SPA, on the recommendation of the chief 
constable, to pay for rewards for exceptional diligence by constables and staff 
from the former police forces under section 46 of the 1967 Act. 
 
HMICS 
17. Article 18 ensures the continuity of any on-going inspections and 
inquiries by Her Majesty’s Inspectorate of Constabulary which started before 1 
April 2013.  Any reports which result from such inquiries are to be deemed as 
if they were reports under section 78 of 79 of the 2012 Act for the purpose of 
section 80, so that the SPA and Chief Constable must have regard to them. 
 
Consultation  
 
18. No public consultation has been carried out for this Order. The Scottish 
Government conducted parallel formal consultation on police and on fire and 
rescue service reform from 10 February to 5 May 2011. These are available 
on the Scottish Government website, along with reports on the responses. 
 

Police: http://www.scotland.gov.uk/Publications/2011/02/10120102/0  
Responses: 
http://www.scotland.gov.uk/Publications/2011/06/20115001/0  
 
Fire and Rescue: 
http://www.scotland.gov.uk/Publications/2011/02/21161910/0  
Responses:  
http://www.scotland.gov.uk/Publications/2011/06/14113246/0  
 
A further consultation on the legislative framework was carried out 
between September and November 2011: 
http://www.scotland.gov.uk/Publications/2011/09/15110325/0 
 
A detailed report on the outcome was published on 10 February 2012 
http://www.scotland.gov.uk/Publications/2012/02/1912  

 
Impact assessments 
 
19. This Order has no effect on any equality issues.  An Equality Impact 
Assessment was carried out for the Police and Fire Reform (Scotland) Bill and 
is available on the Scottish Government website— 
http://www.scotland.gov.uk/Topics/Justice/public-
safety/Police/ConsultationFuturePolicin/EQIA  
 

http://www.scotland.gov.uk/Publications/2011/02/10120102/0
http://www.scotland.gov.uk/Publications/2011/06/20115001/0
http://www.scotland.gov.uk/Publications/2011/02/21161910/0
http://www.scotland.gov.uk/Publications/2011/06/14113246/0
http://www.scotland.gov.uk/Publications/2011/09/15110325/0
http://www.scotland.gov.uk/Publications/2012/02/1912
http://www.scotland.gov.uk/Topics/Justice/public-safety/Police/ConsultationFuturePolicin/EQIA
http://www.scotland.gov.uk/Topics/Justice/public-safety/Police/ConsultationFuturePolicin/EQIA
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Financial effects  
 
The Cabinet Secretary for Justice confirms that no BRIA is necessary as the 
instrument has no financial effects on the Scottish Government, local 
government or on business. 
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Policy note 
 

Police and Fire Reform (Scotland) Act 2012 (Consequential 
Modifications and Savings) Order 2013 [draft] 

 
The above instrument was made in exercise of the powers conferred by 
section 126(1) of the Police and Fire Reform (Scotland) Act 2012. The 
instrument is subject to affirmative procedure.  
 
Policy objectives  
 
1. This Order makes amendments to legislation which are necessary as a 
result of the Police and Fire Reform (Scotland) Act 2012 (“the 2012 Act”). The 
2012 Act reorganises police services and fire and rescue services in Scotland, 
replacing the current regional structure, run by local government, with two 
single services run as national public bodies.   
 
2. For police, the 2012 Act repeals the Police (Scotland) Act 1967, which 
established local authorities as police authorities with a duty to maintain police 
forces.  These were grouped together into six joint police boards, plus two 
unitary police authorities, maintaining the current 8 police forces. In their place 
it creates the Police Service of Scotland (“the Police Service”), headed by a 
chief constable and maintained by the Scottish Police Authority (“the 
Authority”). The majority of policing functions and duties are placed on the 
chief constable, and may be delegated to the constables of the Police Service 
and police staff appointed by the Authority. The chief constable is accountable 
to the Authority, which in turn is answerable to Scottish Ministers and to the 
Scottish Parliament for the performance of its and the Police Service’s 
functions. 
 
3. The 2012 Act also repeals those sections of the Police, Public Order and 
Criminal Justice (Scotland) Act 2006 which establish the Scottish Police 
Services Authority and the Scottish Crime and Drug Enforcement Agency. 
They will be abolished and their functions will be absorbed into the Authority 
and the Police Service. In addition, the Police Complaints Commissioner for 
Scotland is renamed the Police Investigations and Review Commissioner 
(“the PIRC”), with expanded powers to carry out investigations into serious 
incidents and other matters relating to the Police Service, and provisions 
relating to HM Inspectors of Constabulary are updated. 
 
4. For fire, the 2012 Act similarly removes local authorities’ functions as fire 
and rescue authorities, grouped together as “relevant authorities”, by 
repealing the sections 1 to 7 of the Fire (Scotland) Act 2005, and establishes 
a single Scottish Fire and Rescue Service (SFRS). All fire fighters, including 
the chief officer, and support staff are employees of SFRS and do not have 
separate functions. The SFRS is answerable to the Scottish Ministers and the 
Scottish Parliament for the performance of its functions. 
 
5. This Order makes amendments to primary and secondary legislation 
with effect in Scotland.   
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  Schedule 1 deals with legislation relating to the police. It updates 
references to police authorities and joint boards and police forces 
to refer instead to the Scottish Police Authority or Police Service of 
Scotland, as appropriate. It removes references to the Scottish 
Police Services Authority and the Scottish Crime and Drug 
Enforcement Agency, and to police or fire and rescue functions in 
relation to local authorities.  It also amends provisions which 
depend on there being more than one police area within Scotland.   

 Schedule 2 makes modifications relating to fire and rescue.  
References to fire and rescue authorities and joint boards, or 
“relevant authorities” are changed to refer to the Scottish Fire and 
Rescue Service, and provisions which refer to more than one 
relevant authority area are updated.   

 Schedule 3 covers amendments which relate to both police and 
fire. 

 Article 2 makes a saving for the supervision of appeals tribunals in 
relation to police pensions and police conduct and performance, so 
that the provisions of the Tribunals and Inquiries Act 1992 continue 
to apply in respect of appeals brought by constables of the old 
police forces. 

 Article 3 makes a saving in relation to the Local Authority Accounts 
(Scotland) Regulations 1985, to require details of the remuneration 
of senior police officers to be included in the Remuneration Report 
of local authorities and joint boards for 2012-13. 

 
6. Other relevant amendments to legislation are made in the 2012 Act and 
in the Police and Fire Reform (Scotland) Act 2012 (Consequential Provisions 
and Modifications) Order 2013, which was laid in draft in the UK Parliament on 
21 January 2013.  
  
Consultation  
 
No public consultation has been carried out for this Order. The Scottish 
Government conducted parallel formal consultation on police and on fire and 
rescue service reform from 10 February to 5 May 2011. These are available 
on the Scottish Government website, along with reports on the responses. 
 

Police: http://www.scotland.gov.uk/Publications/2011/02/10120102/0  
Responses: 
http://www.scotland.gov.uk/Publications/2011/06/20115001/0  
 
Fire and Rescue:  
http://www.scotland.gov.uk/Publications/2011/02/21161910/0  
Responses:  
http://www.scotland.gov.uk/Publications/2011/06/14113246/0  
 
A further consultation on the legislative framework was carried out 
between September and November 2011: 
http://www.scotland.gov.uk/Publications/2011/09/15110325/0 

http://www.scotland.gov.uk/Publications/2011/02/10120102/0
http://www.scotland.gov.uk/Publications/2011/06/20115001/0
http://www.scotland.gov.uk/Publications/2011/02/21161910/0
http://www.scotland.gov.uk/Publications/2011/06/14113246/0
http://www.scotland.gov.uk/Publications/2011/09/15110325/0
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A detailed report on the outcome was published on 10 February 2012 
http://www.scotland.gov.uk/Publications/2012/02/1912  

 
Impact assessments 
 
This Order has no effect on any equality issues.  An Equality Impact 
Assessment was carried out for the Police and Fire Reform (Scotland) Bill and 
is available on the Scottish Government website.   
http://www.scotland.gov.uk/Topics/Justice/public-
safety/Police/ConsultationFuturePolicin/EQIA  
 
Financial effects  

 The Cabinet Secretary for Justice confirms that no BRIA is necessary as the 
instrument has no financial effects on the Scottish Government, local 
government or on business. 
 

http://www.scotland.gov.uk/Publications/2012/02/1912
http://www.scotland.gov.uk/Topics/Justice/public-safety/Police/ConsultationFuturePolicin/EQIA
http://www.scotland.gov.uk/Topics/Justice/public-safety/Police/ConsultationFuturePolicin/EQIA
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Policy Note 
 

Police Investigations and Review Commissioner (Investigations 
Procedure, Serious Incidents and Specified Weapons) Regulations 2013 

[draft] 
 
The above instrument was made in exercise of the powers conferred by 
section 41B(1)(b)(ii) and (c) and 41D(1) of the Police, Public Order and 
Criminal Justice (Scotland) Act 2006 (‘the 2006 Act’).  These sections were 
added to the 2006 Act by the Police and Fire Reform (Scotland) Act 2012 (‘the 
2012 Act’). 
 
Policy objectives 
 
1. The 2006 Act was amended to confer additional functions on the Police 
Complaints Commissioner for Scotland (PCCS). These functions enable the 
Commissioner to carry out investigations into:  
 

 Circumstances where there is an indication that an offence may 
have been committed by a person serving with the police (these 
investigations will be under the direction of the relevant prosecutor); 

 Serious incidents involving a person serving with the police (at the 
request of the chief constable or the Scottish Police Authority 
(SPA)); and  

 Relevant police matters where an investigation would be in the 
public interest. 

 
2. Serious incidents are defined in section 41B of the 2006 Act and include, 
for example, incidents where a person who has had contact with the police 
has been seriously injured and there is an indication that that contact has 
caused or contributed to the injury. 
 
3.  A person serving with the police is defined in the 2006 Act, as amended 
by schedule 7 to the 2012 Act, as a constable of the Police Service of 
Scotland, a member of police staff, or a member of the SPA’s staff.  
 
4. To reflect these additional responsibilities PCCS will be renamed the 
Police Investigations and Review Commissioner (PIRC) with effect from 1 
April 2013 when the new functions come into force. 
 
5. The overall policy objective is to ensure that serious incidents involving 
the police are referred to the PIRC by the chief constable or the SPA and that 
the PIRC can carry out investigations into serious incidents and in the public 
interest with the full co-operation of the Police Service of Scotland and the 
SPA.  This instrument makes provisions to reflect these policy objectives.  
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Provisions 
 
6. Section 41D(1) of the 2006 Act allows Scottish Ministers to make 
regulations about investigations by the PIRC into serious incidents and in the 
public interest. The provisions in this instrument therefore apply only to these 
types of investigation.    
 
7. Regulation 3 places a duty on the chief constable to refer serious 
incidents involving police officers or police staff to the PIRC and the same 
obligation on the SPA in relation to its staff.  These requirements do not 
preclude the SPA form referring incidents where the chief constable does not 
do so and vice versa under the provisions in the 2006 Act.  
 
8. Regulation 4 allows the PIRC to decide whether or not to investigate a 
serious incident.  The exception is incidents where a death is involved which 
the PIRC must investigate.  In cases where the PIRC declines to investigate 
regulation 4(3) allows the Commissioner to refer the matter back with 
appropriate recommendations.  This is to allow PIRC to suggest how 
investigation of the incident might be taken forward.  
 
9. In order that PIRC can carry out investigations effectively, the 
Commissioner or investigation staff will require assistance and co-operation 
from the Police Service and the SPA.  Regulation 5 sets out the co-operation 
and assistance that must be provided and includes allowing PIRC access to 
police and SPA premises, providing information, records and other 
documents, and a general requirement to provide such other assistance as 
the PIRC may reasonably require.    

 
10. Regulation 6 sets out that any circumstances in which a person serving 
with the police uses any item to cause or attempt to cause injury to a member 
of the public can be treated as a serious incident.  This provision is included to 
cover circumstances in which, for example, a police officer has used an item 
to prevent a member of the public being harmed, or to defend them self.  This 
might happen if an officer were deprived of their safety equipment and had to 
use whatever was to hand.  
11. It is anticipated that the number of these types of incidents will be very 
low and Regulation 3 excludes them form mandatory referral to the PIRC. 
However if they do occur and the SPA or chief constable considers that an 
independent investigation would be appropriate, this regulation allows for 
referral to the Commissioner.  
 
12. Circumstances in which a person serving with the police uses a firearm 
are defined as serious incidents in the 2006 Act.  Scottish Ministers have 
power to specify in regulations any other weapons the use of which may be 
referred to the PIRC as a serious incident.  Regulation 7 specifies ‘batons’ as 
weapons.  Regulation 3 excludes the use of batons from the mandatory 
referral required in relation to serious incidents.  This allows the chief 
constable or the SPA to decide whether or not to refer their use in any given 
circumstances incident for independent investigation.     
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Consultation 
 
13. The Scottish Government established a stakeholder Reference Group to 
inform policy development for these Regulations. As required by section 
41D(3) of the 2006 Act  consultation on proposals for the provisions in the 
regulations was carried out between 4 December 2012 and 14 January 2013.    
 
Impacts 
 
14.  A Business Regulatory Impact Assessment (BRIA) and an Equality 
Impact Assessment (EQIA) were carried out for the Police and Fire Reform 
(Scotland) Bill which became the 2012 Act.  No BRIA or EQIA is therefore 
required for these regulations.  
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Justice Committee 
 

8th Meeting, 2013 (Session 4), Tuesday, 12 March 2013 
 

Public Bodies Act consent memorandum for the Public Bodies 
(Abolition of Administrative Justice and Tribunals Council) Order 2013 

 
Note by the clerk 

 
Introduction 

1. This paper seeks to inform members’ evidence session with the Minister 
for Community Safety and Legal Affairs on the Public Bodies Act consent 
memorandum (PBACM) for the Public Bodies (Abolition of Administrative 
Justice and Tribunals Council) Order 2013.  The PBACM is attached at 
Annexe A to this paper. 

Public Bodies Act consent memoranda procedure 

2. The UK Public Bodies Act 2011 gives UK Ministers the authority, via 
order-making powers, to abolish, merge or transfer the functions of public 
bodies listed in its schedules.  As some of these public bodies operate within 
both reserved and devolved policy areas, Section 9 of the Act provides that 
those orders which affect public bodies which operate within devolved policy 
areas require the consent of the Scottish Parliament before they can be 
agreed by the UK Parliament. 

3. The PBACM process is set out in chapter 9BA of Standing Orders.  The 
procedure is similar to that used for legislative consent memoranda. 

Public Bodies (Abolition of Administrative Justice and Tribunals 
Council) Order 2013 

4. The Order1 seeks to abolish the Administrative Justice and Tribunals 
Council (AJTC) and its Scottish Committee.  The AJTC and its Scottish 
Committee provides advice to UK and Scottish Ministers on the administrative 
justice system and performs supervisory functions over specified tribunals. 

5. The abolition of the AJTC’s Scottish Committee will remove the 
requirement on Scottish Ministers to consult it before making procedural rule 
changes to those specified tribunals and will remove the rights of Scottish 
Committee members to observe their proceedings. 

Scottish Government position 

6. The Scottish Government has stated that it is content for the AJTC and 
its Scottish Committee to be abolished.  In paragraph 10 of the PBACM, it 
states that— 

                                            
1 Public Bodies (Abolition of Administrative Justice and Tribunals Council) Order 2013: 
http://www.legislation.gov.uk/ukdsi/2013/9780111532607/contents 

http://www.legislation.gov.uk/ukdsi/2013/9780111532607/contents
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“The Scottish Government considers that, since the Scottish Civil 
Justice Council and Criminal Legal Assistance Bill, the Tribunals 
(Scotland) Bill2 and forthcoming legislation to reform the tribunals 
landscape will be comprehensively reforming the administrative justice 
system in Scotland, there is no longer a requirement to retain the 
supervisory functions of the AJTC.” 

7. The Scottish Government has also stated its intention to establish an 
interim non-statutory advisory committee, following the abolition of the 
Scottish Committee of the AJTC, in order to provide expert advice to Scottish 
Ministers in the short term.  Paragraph 11 of the PBACM states that this “will 
allow time for full consideration of longer-term options to support the 
administrative justice landscape and the new tribunals system in Scotland”. 

8. The PBACM contains the following draft motion— 

“That the Parliament consents to the making of the Public Bodies 
(Abolition of Administrative Justice and Tribunals Council) Order 2013, 
a draft of which was laid before the United Kingdom Parliament on 18 
December 2012 and which makes provision which would be within the 
legislative competence of the Parliament if it were contained within an 
Act of that Parliament.” 

Concerns about the abolition of the Scottish Committee 

9. The Justice Committee of the House of Commons has recently held a 
consultation for written evidence on the abolition of the AJTC and the 
proposed replacement arrangements.  The Scottish Committee of the AJTC 
responded outlining its concerns in relation to the proposal and the Law 
Society Scotland also wrote to state that it shared these concerns.  These 
letters are attached at annexes B and C. 

10. The Scottish Committee’s concerns are set out in paragraph 11 of its 
submission (and page 23 of this paper) and, in summary, specifically argue 
that the proposed replacement arrangements will not be sufficiently 
independent, will not be sufficiently resourced to effectively carry out its role 
and will not sufficiently take into account Scottish interests. 

11. The Committee provisionally considered these concerns when it agreed 
its approach to the PBACM and agreed to write to the Minister, ahead of her 
evidence, to ask for her response to the concerns.  The Minister’s response is 
provided at Annexe D. 

Petition PE1449 

12. The Committee is currently considering petition PE1449 by Dr John 
Wallace Hinton on behalf of Accountability Scotland calling on the Scottish 
Parliament to urge the Scottish Government to preserve an independent 
Scottish Administrative Justice Council when the UK AJTC system is 
                                            
2 The Tribunals (Scotland) Bill is expected to be introduced in April and to be referred to the 
Justice Committee for Stage 1 consideration. 
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abolished, ensuring the new body has a critical user-interface to enable base-
roots input from the public and that it has complete independence from 
political or civil service influence.  

13. The Committee last considered the petition at its meeting on 9 
November 2012 when the Committee discussed an update from the Minister 
for Community Safety and Legal Affairs.  In her update, the Minister stated the 
Scottish Government’s commitment to establish an interim advisory 
committee (as set out in paragraph 8 above) and detailed that a working 
group had been established to provide recommendations to the Scottish 
Government in the new year.  The Minister undertook to update the 
Committee further when these recommendations had been received and 
members agreed to await the Minister’s update before considering the petition 
further.   

14. The Minister will provide her update on these interim arrangements at 
this meeting. 

15. The petitioners have stated that they share the views expressed by the 
Scottish Committee and the Law Society Scotland.  A submission from the 
petitioners is provided at Annexe E.   

Scottish parliamentary consideration 

Timetable 
16. The House of Common’s Justice Committee must report its 
recommendations by 16 March.  As the UK Parliament will rise for Easter 
recess between Tuesday 26 March and Monday 15 April inclusive, it is 
unlikely that it will consider the Order until mid-April.  The Scottish Parliament 
has, therefore, to agree the motion by Easter recess. 

Consideration by the Subordinate Legislation Committee  
17. The Subordinate Legislation Committee (SLC) considered the PBACM 
under the same grounds as instruments laid before the Parliament at its 
meeting on 5 February 2013 and reported that it did not need to draw the 
attention of the Parliament to the memorandum.3  The SLC did, however, 
agree to draw the following to the attention of this Committee— 

“…the explanatory document which accompanies the order does not 
explain how the statutory criteria in section 8 of the Public Bodies Act 
2011 have been satisfied in relation to the effect of the order in its 
application to Scotland. The Justice Committee may therefore wish to 
explore with the Scottish Government how the order and any 
subsequent Scottish proposals will improve the exercise of public 
functions in Scotland.” 

18. Section 8(1) (purpose and conditions) of the 2011 Act provides that a 
Minister can only make an order if they consider that the order improves the 
                                            
3 Scottish Parliament, Subordinate Legislation Committee, 11th Report 2013, (Session 4).  
Available at: 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/59605.aspx 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/59605.aspx
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exercise of public functions, having regard to efficiency, effectiveness, 
economy and securing appropriate accountability to Ministers. 

19. The explanatory document4 published with the Order sets out how the 
UK Government believes it satisfies section 8(1) (paragraph 7.16, pages 7-
10).  This seems to focus on the policy at UK level and the Ministry of Justice. 

Action 

20. Members are invited to question the Minister. 

21. The Committee is required to report to the Parliament stating whether it 
recommends that the Parliament agree to the draft motion (the draft motion is 
set out in paragraph 8 above).  Members are invited, therefore, to consider 
whether they agree to recommend that the Parliament agree the motion. 

22. The Committee previously agreed to re-consider the petition after 
receiving the additional update from the Minister in relation to the interim 
arrangements.  It is proposed that the Committee write to give the 
petitioners an opportunity to comment on the Minister’s evidence and to 
re-consider the petition at a future meeting. 

 

                                            
4 Explanatory document: 
http://www.legislation.gov.uk/ukdsi/2013/9780111532607/pdfs/ukdsiem_9780111532607_en.
pdf 

http://www.legislation.gov.uk/ukdsi/2013/9780111532607/pdfs/ukdsiem_9780111532607_en.pdf
http://www.legislation.gov.uk/ukdsi/2013/9780111532607/pdfs/ukdsiem_9780111532607_en.pdf
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PUBLIC BODIES ACT CONSENT MEMORANDUM 
 

The Public Bodies (Abolition of Administrative Justice and Tribunals Council) 
Order 2013 

 
Draft Public Bodies Act Consent Motion 
 
1. The draft motion to be lodged by the Minister for Community Safety and Legal 
Affairs is: 
 
“That the Parliament consents to the making of the Public Bodies (Abolition of 
Administrative Justice and Tribunals Council) Order 2013, a draft of which was laid 
before the United Kingdom Parliament on 18 December 2012 and which makes 
provision which would be within the legislative competence of the Parliament if it 
were contained within an Act of that Parliament.” 
 
2. This memorandum has been lodged by the Minister for Community Safety 
and Legal Affairs in accordance with Standing Orders under Chapter 9BA. 
 
Background 
 
Public Bodies Act 2011 
 
3. The UK Public Bodies Act 2011 (“the 2011 Act”) gives UK Ministers the 
authority (via order making powers) to abolish, merge or transfer the functions of 
public bodies listed in its schedules, and some of those bodies operate in both the 
reserved and devolved areas.  Section 9 of the 2011 Act acknowledges the scope for 
incursion into devolved interests by requiring orders that include provision falling 
within devolved competence to be consented to by Holyrood. 
 
4. Chapter 9BA of Parliament’s Standing Orders set out the arrangements for 
handling requests for consent to orders triggering section 9 of the 2011 Act. 
 
The Administrative Justice and Tribunals Council  
 
5. The Administrative Justice and Tribunals Council (AJTC) and its Scottish 
Committee was established by section 44 of, and Schedule 7 to, the Tribunals, 
Courts and Enforcement Act 2007. It replaced the Council on Tribunals (and its 
Scottish Committee) which was established by section 1 of the Tribunals and 
Inquiries Act 1992. The AJTC is specified as a cross border authority by the Scotland 
Act 1998 (Cross-Border Public Authorities) (Specification) Order 1999 (SI 
1999/1319). It provides UK and Scottish Ministers with expert advice on the 
administrative justice system and performs supervisory functions over specified 
tribunals, both reserved and devolved. 
 
6. The AJTC, including its Scottish Committee, is to be abolished under 
provisions included in the 2011 Act. This will, therefore, remove any requirements on 
the Scottish Ministers to consult with the Scottish Committee of the AJTC before 
making procedural rules for any of the listed tribunals and will remove any rights of 
the members of the Scottish Committee to attend their proceedings as an observer. 
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7. On being consulted in June 2010 on the proposed abolition by Secretary of 
State for Justice, in advance of the public consultation, the Scottish Ministers raised 
no objection to the proposal.  The Cabinet Secretary for Justice wrote in August 2011 
to the Secretary of State, noting that he was content for the AJTC and its Scottish 
Committee to be abolished, and has been considering what the Scottish Government 
may wish to put in its place.  The Minister for Community Safety wrote to the Justice 
Committee in September 2012 confirming the Scottish Government’s intention to 
create a non-statutory advisory committee following abolition as an interim measure 
to allow consideration of longer-term options. 
 

UK Government reform proposal 
 
8. The UK Government wishes to abolish the AJTC including its Scottish 
Committee.  This is part of their commitment to reduce the number and cost of arms 
length bodies. 
 
Implications for Scotland  
 
9. Under the UK Government’s reforms, the Scottish Committee of the AJTC 
would be abolished.  This would remove its functions in relation to devolved matters 
for tribunals listed in the 2007 Order. 
 
Scottish Government position 
 
10. The Scottish Government does not object to the abolition of the AJTC and 
therefore supports this Order which has been laid before the United Kingdom 
Government.  The Scottish Government considers that, since the Scottish Civil 
Justice Council and Criminal Legal Assistance Bill, the Tribunals (Scotland) Bill and 
forthcoming legislation to reform the tribunals landscape will be comprehensively 
reforming the administrative justice system in Scotland, there is no longer a 
requirement to retain the supervisory functions of the AJTC.   
 
11. Further, the Scottish Government intends to create an interim non-statutory 
advisory committee following abolition to provide expert advice to the Scottish 
Ministers in the context of administrative justice.   We are currently working with the 
Scottish Committee to consider remit, functions and membership.  The interim body 
will allow time for full consideration of longer-term options to support the 
administrative justice landscape and the new tribunals system in Scotland. 
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The draft Public Bodies (Abolition of Administrative Justice and Tribunals 
Council) Order 2013 
 
12. The Ministry of Justice is promoting the AJTC Order under sections 1, 6(1) 
and (5) and 35(2) of the 2011 Act.  A copy of the Order and its accompanying 
material, as laid at Westminster, is provided at Annex A.  The AJTC Order will abolish 
the AJTC and make consequential amendment to legislation to that effect. 
 
13. As the Order provides for the abolition of the Scottish Committee of the AJTC, 
it requires the consent of the Scottish Parliament as the relevant provision would be 
within the legislative competence of the Scottish Parliament if contained in an Act of 
that Parliament.   
 
Consultation 
 
14. Section 10 of the 2011 Act requires the UK Minister proposing an order to 
consult on the proposed changes. 
 
15. The UK Government undertook a consultation on the proposals for the 
abolition of the AJTC.  The majority of respondents favoured its retention, arguing 
that the AJTC’s functions cannot be performed effectively by a Government 
department.  The UK Governments response indicated their intent to proceed with 
abolition. 
 
Financial / Resource Implications 
 
16. The Scottish Government provide the accommodation of the AJTC’s Scottish 
Committee.   All other operating costs are met from UK funds.   The Ministry of 
Justice has confirmed they will provide £50,000 per annum for the next two years to 
the Scottish Government to support the work of the new advisory committee. 
 
Conclusion 
 
17. The Scottish Government invites the Parliament to consent to the making of 
the Public Bodies (Abolition of Administrative Justice and Tribunals Council) Order 
2013, a draft of which was laid before the UK Parliament on 18 December 2012. 

 
 

 
Scottish Government  
January 2013 
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Annex A 
 

Draft Order laid before Parliament under section 11 of the Public Bodies Act 2011, for approval by 

resolution of each House of Parliament after the expiry of the 40-day period referred to in section 11(4) of 
that Act. 

D R A F T  S T A T U T O R Y  I N S T R U M E N T S  

2012 No. 

PUBLIC BODIES 

The Public Bodies (Abolition of Administrative Justice and Tribunals 
Council) Order 2012 

Made - - - - *** 

Coming into force - - in accordance with article 1 

The Secretary of State makes the following Order in exercise of the powers conferred by sections 1(1), 
6(1) and (5) and 35(2) of the Public Bodies Act 2011(5) (“the Act”). 

In accordance with section 8 of the Act, the Secretary of State considers that this Order— 
serves the purpose of improving the exercise of public functions, having had regard to the factors set 

out in section 8(1); and 
does not remove any necessary protection or prevent any person from continuing to exercise any right 

or freedom which that person might reasonably expect to continue to exercise. 

The consent of the Scottish Parliament, the consent of the National Assembly for Wales and the consent of 
the Welsh Ministers have been obtained in accordance with sections 9(1), (6) and (7) of the Act. 

The Secretary of State has consulted in accordance with section 10 of the Act. 

The Secretary of State has consulted the Scottish Ministers in accordance with section 88(2) of the 
Scotland Act 1998(6) and the Welsh Ministers in accordance with section 63(1) of the Government of 
Wales Act 2006(7). 

A draft of this Order, and an explanatory document containing the information required by section 11(2) of 
the Act, have been laid before Parliament in accordance with section 11(1) after the end of the period of 
twelve weeks mentioned in section 11(3). In accordance with section 11(4) of the Act, the draft of this 
Order has been approved by a resolution of each House of Parliament after the expiry of the 40-day period 
referred to in that provision. 

                                            
(5) 2011 c.24 
(6) 1998 c.46. 
(7) 2006 c.32. 
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Citation, commencement and extent 

1.—(1) This Order may be cited as the Public Bodies (Abolition of Administrative Justice and Tribunals 
Council) Order 2012. 

Subject to paragraph 0, this Order comes into force on whichever is the later of 31st December 2012 or 
the day after the date on which it is made. 

Paragraph 0(a) of the Schedule comes into force on the day after that on which the other provisions of 
this Order come into force. 

Amendments, repeals and revocations in this Order have the same extent as the provisions amended, 
repealed or revoked. 

Abolition of the Administrative Justice and Tribunals Council 

—(2) The Administrative Justice and Tribunals Council is abolished. 
The Schedule (which makes consequential provision etc) has effect. 

 
 
 
 Name 
 Parliamentary Under Secretary of State 
Date Ministry of Justice 
 

 SCHEDULE Article (2)0 

Consequential provision etc 

Chronically Sick and Disabled Persons Act 1970 

1. In the Chronically Sick and Disabled Persons Act 1970(8), in section 21(7E) (badges for display on 
motor vehicles used by disabled persons), omit “but the Secretary of State shall consult with the 
Administrative Justice and Tribunals Council before making regulations that so provide”. 

Health and Safety at Work etc Act 1974 

 In the Health and Safety at Work etc Act 1974(9), omit section 44(4A) (appeals in connection with 
licensing provisions in the relevant statutory provisions). 

House of Commons Disqualification Act 1975 

 The House of Commons Disqualification Act 1975(10) is amended as follows. 

 In Part 2 of Schedule 1 (bodies of which all members are disqualified), omit the entries for— 
the Administrative Justice and Tribunals Council; 
the Scottish Committee of the Administrative Justice and Tribunals Council; and 
the Welsh Committee of the Administrative Justice and Tribunals Council. 

                                            
(8) 1970 c.44.  Section 21(7E) was inserted by the Transport Act 1982 (c.49), section 68, and 
was amended by the Tribunals, Courts and Enforcement Act 2007 (c.15), Schedule 8, paragraph 2. 
(9) 1974 c.37.  Section 44(4A) was inserted by the Tribunals, Courts and Enforcement Act 2007, 
Schedule 8, paragraph 3. 
(10) 1975 c.24.  These three entries were inserted by the Tribunals, Courts and Enforcement Act 
2007, Schedule 8, paragraph 4. 
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Town and Country Planning Act 1990 

 In the Town and Country Planning Act 1990(11), omit— 
paragraph 8(1A) of Schedule 6 (determination of certain appeals by person appointed by Secretary of 

State); 
paragraph 8(7) of Schedule 7 (simplified planning zones); and 
paragraph 5(3A) of Part 1 of Schedule 8 (constitution and procedure on references). 

Social Security Administration Act 1992 

 The Social Security Administration Act 1992(12) is amended as follows. 

 In Part 2 of Schedule 4 (construction of references to government departments etc), in paragraph 3 
omit— 

paragraph (b) and the preceding “or”; 
the words after paragraph (b). 

 In Schedule 7 (regulations not requiring prior submission), omit paragraphs 9 and 14. 

Transport and Works Act 1992 

 In the Transport and Works Act 1992(13), omit section 23(9A) (exercise of Secretary of State’s functions 
by appointed person). 

Tribunals and Inquiries Act 1992 

 The Tribunals and Inquiries Act 1992(14) is amended as follows. 

 In section 9 (procedure in connection with statutory inquiries)— 
in subsection (1), omit “, after consultation with the Council,”; 
omit subsection (3A); and 
omit subsection (4)(b) and the preceding “and”. 

 In section 10 (reasons to be given for decisions of tribunals and Ministers)— 
in subsection (7), omit “, after consultation with the Council,”; 
in subsection (8), omit “made after consultation with the Council”. 

 In section 16 (interpretation), omit the entries for— 
“Council”; 

                                            
(11) 1990 c.8.  Paragraph 8(1A) of Schedule 6, paragraph 8(7) of Schedule 7 and paragraph 5(3A) 
of Schedule 8 were inserted by the Tribunals, Courts and Enforcement Act 2007, Schedule 8, 
paragraphs 9 to 12. 
(12) 1992 c.5.  Paragraph 3(b) of Schedule 4 has been amended by the Tribunals, Courts and 
Enforcement Act 2007, Schedule 8, paragraphs 17 and 18; the words after paragraph (b) were 
inserted by the Transfer of Tribunal Functions Order 2008 (S.I 2008/2833), Schedule 3, paragraphs 
101 and 104(5)(d).  Paragraphs 9 and 14 of Schedule 7 have been amended by the Tribunals, Courts 
and Enforcement Act 2007, Schedule 8, paragraphs 17 and 19. 
(13) 1992 c.42.  Section 23(9A) was inserted by the Tribunals, Courts and Enforcement Act 2007, 
Schedule 8, paragraphs 20 and 22(1) and (3). 
(14) 1992 c.53.  Section 9(3A) was inserted by the Tribunals, Courts and Enforcement Act 2007, 
Schedule 8, paragraphs 23 and 28.  Sections 9(4), 10(7) and 10(8) have been amended by the 
Schedule to the Transfer of Functions (Lord Advocate and Secretary of State) Order 1999 (S.I 
1999/678).  The three definitions in section 16 were substituted by the Tribunals, Courts and 
Enforcement Act 2007, Schedule 8, paragraphs 23 and 30(a), (c) and (d). 
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“Scottish Committee”; and 
“Welsh Committee”. 

 In Schedule 1 (tribunals under general supervision of Council)— 
in the heading to Schedule 1, for “Tribunals Under General Supervision of Council” substitute 

“Tribunals to which this Act Applies”; 
in the heading to Part 1, for “Tribunals Under Direct Supervision of the Council” substitute “Tribunals 

– General”; and 
in the heading to Part 2, for “Tribunals Under Supervision of Scottish Committee” substitute “Scottish 

Tribunals”. 

Pension Schemes Act 1993 

 In the Pension Schemes Act 1993(15), omit section 185(8) (consultation about other regulations). 

Law of Property (Miscellaneous Provisions) Act 1994 

 In the Law of Property (Miscellaneous Provisions) Act 1994(16), in section 17(3) (notices affecting land: 
absence of knowledge of intended recipient’s death)— 

in paragraph (b)— 
for “is” substitute “was”; and 
after “(functions etc of Administrative Justice and Tribunals Council)” insert “immediately 

before the coming into force of the repeal of that Schedule”; 
for the words “within” to “2007” substitute “of any tribunal referred to in sub-paragraph (b)”. 

Town and Country Planning (Scotland) Act 1997 

 In the Town and Country Planning (Scotland) Act 1997(17), omit— 
paragraph 5(4A) of Schedule 6 (planning inquiry commissions); and 
paragraph 8(4A) of Schedule 7 (joint planning inquiry commissions). 

School Standards and Framework Act 1998 

 In the School Standards and Framework Act 1998(18), in paragraph 47 of Schedule 30 (minor and 
consequential amendments), for “tribunals under general supervision of Council on Tribunals” substitute 
“tribunals to which that Act applies”. 

Greater London Authority Act 1999 

 In the Greater London Authority Act 1999(19), omit section 338(10) (examination in public). 

                                            
(15) 1993 c.48.  Section 185(8) has been amended by the Welfare Reform and Pensions Act 1999 
(c.30), Schedule 11, paragraphs 20 and 23, and the Tribunals, Courts and Enforcement Act 2007, 
Schedule 8, paragraph 32. 
(16) 1994 c.36.  Relevant amendments have been made to section 17(3) by the Tribunals, Courts 
and Enforcement Act 2007, Schedule 8, paragraph 33. 
(17) 1997 c.8.  Paragraph 5(4A) of Schedule 6 and paragraph 8(4A) of Schedule 7 were inserted 
by the Tribunals, Courts and Enforcement Act 2007, Schedule 8, paragraphs 49 to 51. 
(18) 1998 c.31.  There has been an amendment to paragraph 47 which is not relevant to this 
Order. 
(19) 1999 c.29.  Section 338(10) was substituted by the Tribunals, Courts and Enforcement Act 
2007, Schedule 8, paragraph 52. 
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Welfare Reform and Pensions Act 1999 

 In the Welfare Reform and Pensions Act 1999(20), in Schedule 11 (contributions and pensions 
administration), omit paragraph 23. 

Freedom of Information Act 2000 

 The Freedom of Information Act 2000(21) is amended as follows. 

 In Part 6 of Schedule 1 (other public bodies and offices: general), omit the entries for— 
the Administrative Justice and Tribunals Council; 
the Scottish Committee of the Administrative Justice and Tribunals Council; and 
the Welsh Committee of the Administrative Justice and Tribunals Council. 

Education Act 2002 

 In the Education Act 2002(22), in paragraph 22 of Schedule 21 (minor and consequential amendments), 
for “tribunals under general supervision of Council on Tribunals” substitute “tribunals to which that Act 
applies”. 

Title Conditions (Scotland) Act 2003 

 The Title Conditions (Scotland) Act 2003(23) is amended as follows. 

 In section 104 (taking effect of orders of Lands Tribunal etc), in subsection (1), omit “, after 
consultation with the Scottish Committee of the Administrative Justice and Tribunals Council,”. 

 In section 126 (fees chargeable by Lands Tribunal in relation to functions under this Act), omit “, after 
consultation with the Scottish Committee of the Administrative Justice and Tribunals Council,”. 

Gender Recognition Act 2004 

 The Gender Recognition Act 2004(24) is amended as follows. 

 In Schedule 1 (gender recognition panels)— 
in paragraph 6(5), omit “, after consulting the Administrative Justice and Tribunals Council, ”; 
for the heading which immediately precedes paragraph 9, substitute “Tribunals and Inquiries Act 

1992”; 
in paragraph 9, for “tribunals under supervision of Council on Tribunals” substitute “tribunals to which 

that Act applies”. 

Civil Contingencies Act 2004 

 In the Civil Contingencies Act 2004(25), omit section 25 (establishment of tribunal). 

                                            
(20) 1999 c.30. 
(21) 2000 c.36.  These three entries were inserted by the Tribunals, Courts and Enforcement Act 
2007, Schedule 8, paragraph 53. 
(22) 2002 c.32. 
(23) 2003 asp 9.  Sections 104(1) and 126 have been amended by the Tribunals, Courts and 
Enforcement Act 2007, Schedule 8, paragraphs 56 to 58. 
(24) 2004 c.7.  Paragraph 6(5) of Schedule 1 has been amended by the Tribunals, Courts and 
Enforcement Act 2007, Schedule 8, paragraph 60. 
(25) 2004 c.36.  Section 25 has been amended by the Tribunals, Courts and Enforcement Act 
2007, Schedule 8, paragraph 61. 
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Serious Organised Crime and Police Act 2005 

 In the Serious Organised Crime and Police Act 2005(26), in paragraph 62 of Schedule 4 (minor and 
consequential amendments relating to SOCA), for “tribunals under supervision of Council on Tribunals” 
substitute “tribunals to which that Act applies”. 

Tribunals, Courts and Enforcement Act 2007 

 The Tribunals, Courts and Enforcement Act 2007(27) is amended as follows. 

 In section 42 (fees)— 
omit subsection (5)(b) and the preceding “and”; 
omit subsection (10). 

 Omit section 44 (the Administrative Justice and Tribunals Council). 

 Omit section 45 (abolition of the Council on Tribunals). 

 In Part 2 of Schedule 5 (Tribunal Procedure Committee), in paragraph 21— 
omit sub-paragraph (1)(b) and the preceding “and”; 
omit sub-paragraph (3). 

 Omit Schedule 7 (Administrative Justice and Tribunals Council). 

 In Schedule 8 (tribunals and inquiries: consequential and other amendments)— 
in paragraph 30, omit sub-paragraphs (a), (c) and (d); and 
omit paragraphs 2, 3, 9 to 12, 17 to 19, 22(3), 28, 32, 33(3), 49 to 53, 56 to 58, 60 and 61. 

Legal Services Act 2007 

 The Legal Services Act 2007(28) is amended as follows. 

 In section 207 (interpretation) in the definition of “court”, in paragraph (a)— 
for “is” substitute “was”; and 
at the end, insert “immediately before the coming into force of the repeal of that Schedule”. 

Planning Act 2008 

 In the Planning Act 2008(29)— 
in section 95 (hearings: disruption, supervision and costs), omit subsection (3); and 
in section 97(1) (procedure rules), omit “, after consultation with the Administrative Justice and 

Tribunals Council,”. 

Public Bodies Act 2011 

 In the Public Bodies Act 2011(30), omit the entry “Administrative Justice and Tribunals Council.” in 
each of— 

Schedule 1 (power to abolish: bodies and offices); 
Schedule 3 (power to modify constitutional arrangements: bodies and offices); 

                                            
(26) 2005 c.15. 
(27) 2007 c.15. 
(28) 2007 c.29. 
(29) 2008 c.29. 
(30) 2011 c.24. 
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Schedule 4 (power to modify funding arrangements: bodies and offices); and 
Schedule 5 (power to modify or transfer functions: bodies and offices). 

Children’s Hearings (Scotland) Act 2011 

 In the Children’s Hearings (Scotland) Act 2011(31), omit section 78(1)(g) (rights of certain persons to 
attend children’s hearing). 

National Health Service (Service Committees and Tribunal) Regulations 1992 

 The National Health Service (Service Committees and Tribunal) Regulations 1992(32) are amended as 
follows. 

 In regulation 10 (procedure on appeal), in paragraph (10), omit “Subject to the provisions of regulation 
33 (attendance by representative of Administrative Justice and Tribunals Council),”. 

 Omit regulation 33 (attendance by member of Administrative Justice and Tribunals Council). 

 In Schedule 4 (procedure for investigation by discipline committees), in paragraph 5(1), omit “Subject 
to the provisions of regulation 33 (attendance by representative of Administrative Justice and Tribunals 
Council),”. 

Deregulation (Model Appeal Provisions) Order 1996 

 In the Deregulation (Model Appeal Provisions) Order 1996(33), in the Schedule (model rules for 
appeals), omit— 

paragraph 6(9) (appointment of tribunal); and 
paragraph 37 (supervision by the Administrative Justice and Tribunals Council). 

Scotland Act 1998 (Cross-Border Public Authorities) (Specification) Order 1999 

 The Scotland Act 1998 (Cross-Border Public Authorities) (Specification) Order 1999(34) is amended as 
follows. 

 In the Schedule, omit the entry “Administrative Justice and Tribunals Council” in column 1, and the 
corresponding entry in column 2. 

Scotland Act 1998 (Cross-Border Public Authorities) (Adaptation of Functions etc.) Order 1999 

 The Scotland Act 1998 (Cross-Border Public Authorities) (Adaptation of Functions etc) Order 1999(35) 
is amended as follows. 

 In Schedule 1 (cross-border public authorities), omit the entries for— 
the Administrative Justice and Tribunals Council; and 

                                            
(31) 2011 asp 1. 
(32) S.I 1992/664.  Regulation 10(10), regulation 33 and paragraph 5(1) of Schedule 4 have been 
amended by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential 
Provisions) Order 2008 (S.I 2008/2683). 
(33) S.I 1996/1678.  Paragraphs 6(9) and 37 of the Schedule have been amended by the 
Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential Provisions) Order 2008; 
paragraph 6(9) has also been amended by the Transfer of Functions (Lord Advocate and Secretary of 
State) Order 1999 (S.I 1999/678). 
(34) S.I 1999/1319.  This entry in the Schedule was inserted by the Tribunals, Courts and 
Enforcement Act 2007 (Transitional and Consequential Provisions) Order 2008. 
(35) S.I 1999/1747.  These two entries were inserted into Schedule 1 by the Tribunals, Courts and 
Enforcement Act 2007 (Transitional and Consequential Provisions) Order 2008. 
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the Scottish Committee of the Administrative Justice and Tribunals Council. 

Seeds (National Lists of Varieties) Regulations 2001 

 In the Seeds (National Lists of Varieties) Regulations 2001(36), in regulation 16 (representations and 
hearings), omit paragraph (4)(c)(ii) and the preceding “and”. 

Parole Board (Scotland) Rules 2001 

 In the Parole Board (Scotland) Rules 2001(37), in rule 26(2) (attendance at hearing)— 
at the end of sub-paragraph (f), insert “or”; and 
omit sub-paragraph (h) and the preceding “or”. 

Leasehold Valuation Tribunals (Procedure) (England) Regulations 2003 

 In the Leasehold Valuation Tribunals (Procedure) (England) Regulations 2003(38), omit regulation 21 
(attendance by member of Administrative Justice and Tribunals Council). 

Adjudicator to Her Majesty’s Land Registry (Practice and Procedure) Rules 2003 

 In the Adjudicator to Her Majesty’s Land Registry (Practice and Procedure) Rules 2003(39), in rule 30 
(site inspections)— 

in paragraph (1), in the definition of “a request for entry”, omit sub-paragraph (c) and the preceding 
“and”; 

in paragraph (4), omit “and any member of the Administrative Justice and Tribunals Council”; and 
omit paragraph (6). 

Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004 

 In the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004(40), omit 
paragraph 9(2) of Schedule 2 (the Employment Tribunals (National Security) Rules of Procedure). 

National Health Service (Tribunal) (Scotland) Regulations 2004 

 In the National Health Service (Tribunal) (Scotland) Regulations 2004(41), omit regulation 33 
(attendance by member of Administrative Justice and Tribunals Council). 

Pension Protection Fund (Review and Reconsideration of Reviewable Matters) Regulations 2005 

 In the Pension Protection Fund (Review and Reconsideration of Reviewable Matters) Regulations 
2005(42), omit regulation 27 (meetings of the Reconsideration Committee). 
                                            
(36) S.I 2001/3510.  Regulation 16(4) has been amended by the Tribunals, Courts and 
Enforcement Act 2007 (Transitional and Consequential Provisions) Order 2008. 
(37) S.S.I 2001/315.  Rule 26(2) has been amended by the Parole Board (Scotland) (Amendment) 
Rules 2010 (S.S.I 2010/164). 
(38) S.I 2003/2099.  Regulation 21 was substituted by the Tribunals, Courts and Enforcement Act 
2007 (Transitional and Consequential Provisions) Order 2008. 
(39) S.I 2003/2171.  Rule 30 has been amended by the Adjudicator to Her Majesty’s Land Registry 
(Practice and Procedure) (Amendment) Rules 2008 (S.I 2008/1731). 
(40) S.I 2004/1861.  Paragraph 9(2) of Schedule 2 has been amended by the Tribunals, Courts 
and Enforcement Act 2007 (Transitional and Consequential Provisions) Order 2008. 
(41) S.S.I 2004/38.  Regulation 33 has been amended by the National Health Service (Tribunal) 
(Scotland) Amendment Regulations 2010 (S.S.I 2010/227). 
(42) S.I 2005/669.  Regulation 27 has been amended by the Tribunals, Courts and Enforcement 
Act 2007 (Transitional and Consequential Provisions) Order 2008. 



J/S4/13/8/2 
Annexe A 

 

 16  

 

Pension Protection Fund (PPF Ombudsman) Order 2005 

 In the Pension Protection Fund (PPF Ombudsman) Order 2005(43), omit paragraph (2)(k) of article 7 
(restrictions on the disclosure of information) and the preceding “and”. 

Pension Protection Fund (Reference of Reviewable Matters to the PPF Ombudsman) Regulations 
2005 

 In the Pension Protection Fund (Reference of Reviewable Matters to the PPF Ombudsman) Regulations 
2005(44), omit regulation 14 (attendance at proceedings by member of Administrative Justice and Tribunals 
Council). 

Financial Assistance Scheme (Appeals) Regulations 2005 

 In the Financial Assistance Scheme (Appeals) Regulations 2005(45), omit— 
regulation 21 (attendance at proceedings by member of Administrative Justice and Tribunals Council); 

and 
regulation 28(3)(l) (restriction on use of documents and information provided for investigations). 

Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2) Rules 2005 

 In the Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2) Rules 2005(46), omit rule 
66(6)(c) (hearings in public or private). 

Railways and Other Guided Transport Systems (Safety) Regulations 2006 

 In the Railways and Other Guided Transport Systems (Safety) Regulations 2006(47), omit regulation 
27(4A) (appeals). 

Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006 

 In the Additional Support Needs Tribunals for Scotland (Practice and Procedure) Rules 2006(48), omit 
rule 27(7)(i) (attendance at hearings). 

National Health Service (Discipline Committees) (Scotland) Regulations 2006 

 In the National Health Service (Discipline Committees) (Scotland) Regulations 2006(49), omit regulation 
16 (attendance by member of Administrative Justice and Tribunals Council). 

                                            
(43) S.I 2005/824.  Article 7(2)(k) was inserted by the Pension Protection Fund (PPF Ombudsman) 
Amendment Order 2005 (S.I 2005/2023) and has been amended by the Tribunals, Courts and 
Enforcement Act 2007 (Transitional and Consequential Provisions) Order 2008. 
(44) S.I 2005/2024.  Regulation 14 has been amended by the Tribunals, Courts and Enforcement 
Act 2007 (Transitional and Consequential Provisions) Order 2008. 
(45) S.I 2005/3273.  Regulations 21 and 28(3) have been amended by the Tribunals, Courts and 
Enforcement Act 2007 (Transitional and Consequential Provisions) Order 2008. 
(46) S.S.I 2005/519.  Rule 66(6) has been amended by the Mental Health Tribunal for Scotland 
(Practice and Procedure) (No 2) Amendment Rules 2008 (S.S.I 2008/396). 
(47) S.I 2006/599.  Regulation 27(4A) was inserted by the Railways and Other Guided Transport 
Systems (Safety) (Amendment) Regulations 2011 (S.I 2011/1860). 
(48) S.S.I 2006/88.  Rule 27(7) has been amended by the Additional Support Needs Tribunals for 
Scotland (Practice and Procedure) Amendment Rules 2010 (S.S.I 2010/152). 
(49) S.S.I 2006/330.  Regulation 16 has been amended by the National Health Service (Discipline 
Committees) (Scotland) Amendment Regulations 2010 (S.S.I 2010/226). 
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Administrative Justice and Tribunals Council (Listed Tribunals) (Wales) Order 2007 

 The Administrative Justice and Tribunals Council (Listed Tribunals) (Wales) Order 2007(50) is revoked. 

Administrative Justice and Tribunals Council (Listed Tribunals) Order 2007 

 The Administrative Justice and Tribunals Council (Listed Tribunals) Order 2007(51) is revoked. 

Administrative Justice and Tribunals Council (Listed Tribunals) (Scotland) Order 2007 

 The Administrative Justice and Tribunals Council (Listed Tribunals) (Scotland) Order 2007(52) is 
revoked. 

Adjudicator to Her Majesty’s Land Registry (Practice and Procedure) (Amendment) Rules 2008 

 In the Adjudicator to Her Majesty’s Land Registry (Practice and Procedure) (Amendment) Rules 
2008(53), omit rule 19 (amendment of rule 30 of the Adjudicator to Her Majesty’s Land Registry (Practice 
and Procedure) Rules 2003). 

Company Names Adjudicator Rules 2008 

 In the Company Names Adjudicator Rules 2008(54), omit rule 8(6) (public proceedings). 

Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential Provisions) Order 
2008 

 In the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential Provisions) Order 
2008(55), in Schedule 1 (consequential amendments), omit paragraphs 52 to 54, 72(a), (c) and (d), 129, 
137, 176, 238, 256(c), 288, 289, 299, 301 to 303 and 331. 

Transfer of Tribunal Functions Order 2008 

 In the Transfer of Tribunal Functions Order 2008(56), omit paragraph 104(5)(d) of Schedule 3 (minor, 
consequential and supplemental provisions). 

Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2) Amendment Rules 2008 

 In the Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2) Amendment Rules 
2008(57), omit rule 2(5) (amendment of the Mental Health Tribunal for Scotland (Practice and Procedure) 
(No 2) Rules 2005). 

Transfer of Tribunal Functions and Revenue and Customs Appeals Order 2009 

 In the Transfer of Tribunal Functions and Revenue and Customs Appeals Order 2009(58), in paragraph 
188 of Schedule 1 (consequential amendments and supplemental provisions – primary legislation)— 

for “tribunals under general supervision of council” substitute “tribunals to which this Act applies”; 
in paragraph 188(a), for “tribunals under direct supervision of council” substitute “tribunals – general”; 

                                            
(50) S.I 2007/2876. 
(51) S.I 2007/2951, to which there are amendments not relevant to this Order. 
(52) S.S.I 2007/436, to which there are amendments not relevant to this Order. 
(53) S.I 2008/1731. 
(54) S.I 2008/1738. 
(55) S.I 2008/2683. 
(56) S.I 2008/2833. 
(57) S.S.I 2008/396. 
(58) S.I 2009/56. 
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in paragraph 188(b), for “tribunals under supervision of Scottish Committee” substitute “Scottish 
tribunals”. 

Transfer of Tribunal Functions (Lands Tribunal and Miscellaneous Amendments) Order 2009 

 In the Transfer of Tribunal Functions (Lands Tribunal and Miscellaneous Amendments) Order 2009(59), 
omit paragraph 121 of Schedule 2 (consequential amendments to secondary legislation). 

Transfer of Functions of the Charity Tribunal Order 2009 

 In the Transfer of Functions of the Charity Tribunal Order 2009(60), omit— 
article 4(2) (consequential and transitional provisions); and 
Schedule 2 (consequential amendment to secondary legislation). 

Transfer of Functions of the Consumer Credit Appeals Tribunal Order 2009 

 In the Transfer of Functions of the Consumer Credit Appeals Tribunal Order 2009(61), omit paragraph 2 
of Schedule 2 (consequential amendments to secondary legislation). 

Administrative Justice and Tribunals Council (Listed Tribunals) (Amendment) Order 2009 

 The Administrative Justice and Tribunals Council (Listed Tribunals) (Amendment) Order 2009(62) is 
revoked. 

National Health Service (Pharmaceutical Services) (Scotland) Regulations 2009 

 In the National Health Service (Pharmaceutical Services) (Scotland) Regulations 2009(63), omit— 
paragraph 6(4) of Schedule 3 (the Board); and 
paragraph 6 of Schedule 6 (consequential amendments). 

Transfer of Functions of the Asylum and Immigration Tribunal Order 2010 

 In the Transfer of Functions of the Asylum and Immigration Tribunal Order 2010(64), omit paragraph 28 
of Schedule 2 (consequential provisions – secondary legislation). 

Transfer of Tribunal Functions Order 2010 

 In the Transfer of Tribunal Functions Order 2010(65), omit paragraph 143 of Schedule 3 (consequential 
amendments to secondary legislation). 

Road Traffic (Parking Adjudicators) (Renfrewshire Council) Regulations 2010 

 In the Road Traffic (Parking Adjudicators) (Renfrewshire Council) Regulations 2010(66), omit 
regulation 9(4)(b) (right of Council member to attend hearing) and the preceding “; or” 

                                            
(59) S.I 2009/1307. 
(60) S.I 2009/1834. 
(61) S.I 2009/1835. 
(62) S.I 2009/3040. 
(63) S.S.I 2009/183.  Paragraph 6 of Schedule 3 was inserted by the National Health Service 
(Pharmaceutical Services) (Scotland) Amendment Regulations 2011 (S.S.I 2011/32). 
(64) S.I 2010/21. 
(65) S.I 2010/22. 
(66) S.S.I. 2010/98. 
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Train Driving Licences and Certificates Regulations 2010 

 In the Train Driving Licences and Certificates Regulations 2010(67), omit— 
regulation 35(7) (appeals against decisions of the ORR); and 
regulation 36(7) (appeals against decisions of railway undertakings and infrastructure managers). 

Additional Support Needs Tribunals for Scotland (Practice and Procedure) Amendment Rules 2010 

 In the Additional Support Needs Tribunals for Scotland (Practice and Procedure) Amendment Rules 
2010(68), omit rule 15 (amendment of rule 27 (attendance at hearings)). 

Parole Board (Scotland) Amendment Rules 2010 

 In the Parole Board (Scotland) Amendment Rules 2010(69), omit rule 2(6) (amendment of the Parole 
Board (Scotland) Rules 2001). 

National Health Service (Discipline Committees) (Scotland) Amendment Regulations 2010 

 In the National Health Service (Discipline Committees) (Scotland) Amendment Regulations 2010(70), 
omit regulation 2(9) (amendment of the principal regulations). 

National Health Service (Tribunal) (Scotland) Amendment Regulations 2010 

 In the National Health Service (Tribunal) (Scotland) Amendment Regulations 2010(71), omit regulation 
2(7) (amendment of the National Health Service (Tribunal) (Scotland) Regulations 2004). 

Residential Property Tribunal Procedures and Fees (England) Regulations 2011 

 The Residential Property Tribunal Procedures and Fees (England) Regulations 2011(72) are amended as 
follows. 

 In regulation 24 (inspection of premises and neighbourhood), omit paragraph (2)(b) and the preceding 
“and”. 

 In regulation 32 (persons entitled to be present at a hearing held in private), omit paragraph (1)(b). 

Railways and Other Guided Transport Systems (Safety) (Amendment) Regulations 2011 

 In the Railways and Other Guided Transport Systems (Safety) (Amendment) Regulations 2011(73), omit 
regulation 2(8)(a) (amendments to the Railways and Other Guided Transport Systems (Safety) Regulations 
2006). 

Railways (Interoperability) Regulations 2011 

 In the Railways (Interoperability) Regulations 2011(74), omit regulation 37(5) (appeals in Great Britain). 

                                            
(67) S.I 2010/724. 
(68) S.S.I 2010/152. 
(69) S.S.I 2010/164. 
(70) S.S.I 2010/226. 
(71) S.S.I 2010/227. 
(72) S.I 2011/1007. 
(73) S.I 2011/1860. 
(74) S.I 2011/3066. 
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Additional Support Needs Tribunals for Scotland (Disability Claims Procedure) Rules 2011 

 In the Additional Support Needs Tribunals for Scotland (Disability Claims Procedure) Rules 2011(75), 
omit rule 28(7)(i) (attendance at hearings). 

Administrative Justice and Tribunals Council (Listed Tribunals) (Scotland) Amendment Order 2011 

 The Administrative Justice and Tribunals Council (Listed Tribunals) (Scotland) Amendment Order 
2011(76) is revoked. 

Bus Lane Contraventions (Charges, Adjudication and Enforcement) (Scotland) Regulations 2011 

 In the Bus Lane Contraventions (Charges, Adjudication and Enforcement) (Scotland) Regulations 
2011(77), in regulation 18 (procedure at a hearing), omit paragraph (4)(b) and the preceding “and”. 

The Road Traffic (Parking Adjudicators) (East Ayrshire Council) Regulations 2012 

 In the Road Traffic (Parking Adjudicators) (East Ayrshire Council) Regulations 2012(78), in regulation 9 
(procedure at a hearing), omit paragraph (4)(b) and the preceding “; or”. 

The Road Traffic (Parking Adjudicators) (South Ayrshire Council) Regulations 2012 

 In the Road Traffic (Parking Adjudicators) (South Ayrshire Council) Regulations 2012(79), in regulation 
9 (procedure at a hearing), omit paragraph (4)(b) and the preceding “; or”. 

The Residential Property Tribunal Procedures and Fees (Wales) Regulations 2012 

 In the Residential Property Tribunal Procedures and Fees (Wales) Regulations 2012(80), in regulation 24 
(inspection of premises and neighbourhood), omit paragraph (2)(b) and the preceding “; and”. 
 

EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order abolishes the Administrative Justice and Tribunals Council (AJTC), which was set up by 
section 44 of the Tribunals, Courts and Enforcement Act 2007. The Schedule makes consequential 
amendments etc. 

An impact assessment was prepared in relation to the abolition of the AJTC as part of the Ministry of 
Justice’s consultation on the Public Bodies Act 2011; it is available at 
http://www.justice.gov.uk/consultations/reform-public-bodies.htm. 
 

                                            
(75) S.S.I 2011/104. 
(76) S.S.I 2011/405. 
(77) S.S.I 2011/442. 
(78) S.S.I. 2012/139. 
(79) S.S.I. 2012/142. 
(80) S.I. 2012/531 (W. 83). 

http://www.justice.gov.uk/consultations/reform-public-bodies.htm
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Letter from the Scottish Committee of the Administrative Justice and Tribunals 
Council to the Justice Committee, House of Commons, in response to its 
consultation on the abolition of the Administrative Justice and Tribunals 
Council, dated 11 February 2013 
 
Introduction  
 
1. This is the response of the Scottish Committee of the Administrative Justice 

and Tribunals Council81 to the Justice Committee’s call for evidence on the 
abolition of the Administrative Justice and Tribunals Council (AJTC). This 
submission attempts to address the three points which the Justice Committee 
raised in its call for evidence on 30 January in connection with its consideration 
of the draft Order for abolition of the AJTC.  

 
2. The three points, which will be addressed in turn, are 

a) Whether the proposed arrangements for independent overview of the 
administrative justice and tribunals system, including the role and 
membership of the Administrative Justice Advisory Group, are 
satisfactory; 

b) Whether sufficient resources and expertise will be available within the 
Ministry of Justice to carry out continuing functions undertaken hitherto by 
the AJTC; and 

c) Whether the Government’s estimate of cost savings arising from closing 
the AJTC is likely to be accurate. 

 
The Scottish context 
 
3. Before offering comment on the points on which the Justice Committee has 

called for evidence, the Scottish Committee considers it appropriate to point out 
that the Scottish legal system is separate and distinct from that of England and 
Wales. That factor sets the context in which consideration of the MoJ’s 
proposals must be viewed.  

 
4. The UK administrative justice system82 which operates in Scotland and in the 

other jurisdictions within the UK is derived principally from an overlay of 
statutory law which creates the structure within which that system is relevant. 
Some of that overlay operates at a UK level to create rights for citizens which 

                                            
81 The Scottish Committee has a statutory obligation to keep the whole of the administrative justice 
system in Scotland under review, and to provide advice to Scottish Ministers on its improvement. To 
enable us to better understand the issues requiring improvement we commissioned three pieces of 
research described below during the 2010/2011 reporting year. The full reports of all our 
commissioned research are available to view on the AJTC website at 
http://www.justice.gov.uk/ajtc/news.htm. 
82  Tribunals Courts and Enforcement Act 2007 Sch 7 - “the administrative justice system” means the 
overall system by which decisions of an administrative or executive nature are made in relation to 
particular persons, including— 

(a)the procedures for making such decisions, 
(b)the law under which such decisions are made, and 
(c)the systems for resolving disputes and airing grievances in relation to such decisions.  
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are substantially similar across the United Kingdom, while on the other hand 
some operates at a regional level covering only Scotland or England or Wales.   

 
5. The administrative justice system in Scotland comprises two separate but 

linked sectors. The devolved sector covers those matters which are within the 
devolved competence of the Scottish Parliament and Government; those 
matters would include, for example, Mental Health, Valuation, Education, 
Planning and Housing, amongst other matters.  The reserved sector covers 
matters retained by the United Kingdom Parliament and Government, and 
those matters would include, for example, Social Security, Taxation and 
Immigration amongst other matters.  

 
6. All of those matters affect the daily lives of ordinary people in Scotland. In 

2010/11, some 52,800 Social Security and Child Support appeals were 
received by the reserved First Tier Tribunal in Scotland83 while in the same 
period there were 3,707 applications received by the devolved Mental Health 
Tribunals.  

 
7. Additionally, for the purposes of the debate about oversight of tribunals, it is 

necessary to note that certain tribunals deal with disputes between citizens and 
do not necessarily address issues of an administrative or executive nature.  
Those would include the Employment Tribunals for instance, and for 
completeness it should be noted that in 2010/11 the Employment Tribunals in 
Scotland received 17,600 applications. Tribunals in this category in Scotland 
operate of course as part of the Scottish Legal System, although not as part of 
the administrative justice system. 

 
8. The administrative justice and tribunals system in Scotland involves therefore, a 

complicated structure occasioned by the interplay between devolved and 
reserved, and that presents issues for government at both devolved and 
reserved levels. At the very least the management of the administrative justice 
system in Scotland requires co-operation between the UK Government, 
ordinarily in the guise of the MoJ, and the Scottish Government.  

 
9. Those issues are more complex than the issues which arise for the 

administrative justice system in England in which there is no such differentiation 
between reserved and devolved. The UK Parliament legislates directly for both 
UK and England only matters, and in England the MoJ presides over a 
structure which encompasses England only and UK structures.  Her Majesty’s 
Courts and Tribunals Service (HMCTS) covers both England only and UK 
structures in England, while also of course covering UK structures in Scotland.84  
The complication in Scotland stems mainly from the fact of the reserved and 
devolved split. MoJ can have an overview of the entire system in England and 
Wales. Leaving aside whether MoJ ought to take to itself the functions of 
oversight currently assigned to the AJTC, which we address below, that 

                                            
83 Source – Scottish Committee AJTC Annual Report 2010/11 
84 It is true, of course, that in England there are tribunals which fall outside of the First and Second 
Tier structure but there are processes in place to bring them into that structure. In Scotland there are 
similar issues with devolved tribunals outside of the emerging Scottish Tribunals Service. 
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solution cannot be available in Scotland, simply because MoJ does not have 
competence in the devolved area. Without an overview of all parts of that 
system, decisions on the health or coherent development of the whole system, 
whether in Scotland or in England, are impossible.  

 
Whether the proposed arrangements for independent review are satisfactory  
 
10. The question arising in the Justice Committee’s first point is simply whether the 

arrangements proposed in relation to independent overview are satisfactory.   
 
11. The Scottish Committee considers that the proposed arrangements for 

independent overview are unsatisfactory for the following reasons, which are 
enlarged on in the following paragraphs— 
a) There are no proposals for independent overview in the event of abolition 

of the AJTC; 
b) Overview by the MoJ (including HMCTS) cannot be considered to be 

independent; 
c) The Administrative Justice Advisory Group (AJAG) as proposed cannot be 

considered to be independent; 
d) The AJAG cannot in any event carry out an effective overview; and 
e) Such proposals as there are do not in any event amount to an overview of 

the administrative justice and tribunals system if that is taken to mean the 
administrative justice and tribunals system of the United Kingdom. 

 
There are no proposals for independent overview  
  
12. There is as yet no clear statement by MoJ setting out any arrangements for 

independent overview of the administrative justice and tribunals system. MoJ’s 
proposals to date appear to consist in their Administrative Justice and Tribunals 
Strategic Work Programme, published on 16 December and in points advanced 
in a supplementary paper presented to Parliament in connection with the 
Committee’s consideration of the abolition order.85  

 
13. Neither the Strategic Work Programme nor the additional material referred to 

appear to envisage any independent overview. The Strategic Work Programme 
makes it quite clear that any overview will be provided from within 
government.86  To the extent that MoJ intend that overview should be by 
HMCTS it is worth noting that HMCTS as an executive agency of government is 
as much part of government as the MoJ itself, and consequently incapable of 
providing an independent overview. The Scottish Committee has not seen the 
MoJ’s supplementary paper submitted to Parliament and referred to in the 
Scrutiny Committee’s 25th Report. From the section quoted, however, it would 
appear that the only overview of the administrative justice and tribunals system 

                                            
85 See 25th Report of House of Lords Secondary Legislation Scrutiny Committee. 
86  Para 34 - ‘The Government believes that the independence of the tribunals system administered by 
HMCTS ensures that tribunal members and their administrative support systems are sufficiently 
removed from decision makers to diminish the case for a standing body to oversee tribunals. We 
believe that policy development and oversight of the wider administrative justice system should be led 
from within the MoJ.  
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suggested by MoJ outwith its own (including HMCTS) operation is the 
Administrative Justice Advisory Group (AJAG).  

 
14. To the extent that MoJ have not advanced any proposals which explicitly 

involve independent overview it follows that any such proposals are 
unsatisfactory.  

 
Overview by MoJ (including HMCTS) cannot be considered independent 
 
15. MoJ is part of the structure of central government. It is therefore not 

independent of but rather an integral part of government.  HMCTS as an 
Executive Agency of government is no less part of government than the MoJ of 
which it is an integral part.  It is the understanding of the Scottish Committee 
that Executive Agencies remain constitutionally part of their parent department.  
They implement government policy; they may be run semi-independently in 
terms of their Framework Agreements but any scope for independent action is 
circumscribed by their integration into that parent department.  

 
16. It follows that insofar as proposals by the MoJ envisage overview being 

undertaken by it (including HMCTS) then such overview is not independent, 
and accordingly the MoJ’s proposals are unsatisfactory.  

 
The AJAG as proposed cannot be considered independent 
 
17. There is little detail as yet in relation to the nature or operation of the AJAG. 

The aims and objectives of AJAG have only recently been disclosed.87 There 
has been no statement by MoJ suggesting that it considers AJAG to be 
independent. AJAG’s current profile does not indicate independence, and in 
particular   
a) Its members have not been appointed through an open and transparent 

processes by an independent body; 
b) It has no internal structure, and in particular no Chair or Convener not 

otherwise engaged within the MoJ (including HMCTS); 
c) It has no means either administratively or financially to organise its own 

business; 

                                            
87  Para 25 25th Report supra setting out Aims and Objectives of AJAG 
“Aims: 

To gauge how administrative justice is working, and identify any areas of concern or good 
practice.  
To provide early, informal, testing of policy initiatives. (This will not replace formal consultation 
undertaken for any significant policy proposals where this is appropriate.)  

Objectives:  
To share user experiences of the system.  
To act as an expert forum for testing ideas and policy initiatives.  
To identify any areas within administrative justice that may benefit from reform and any key 
cross-system issues (including the drive to ensure more decisions are made right first time).  
To keep informed of current research and discuss with the Group research to be 
commissioned.  
To share best practice across administrative justice.  
To identify areas of administrative justice that are currently under-  represented and would 
benefit from involvement in the Group’s work.”  
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d) There is nothing to suggest that it can fix the number, frequency or 
location of meetings; 

e) There is nothing to suggest that it can settle the priorities it considers 
appropriate to pursue; 

f) There is nothing to suggest that it is able to commission its own reports 
and papers; 

g) It has no apparent method to publish any reports it may be able to 
prepare, or minutes of meetings, working papers or findings;  

h) It has no website or e-contact systems.  
 
18. In the absence of these characteristics, which are the absolute minimum, the 

AJAG cannot properly be considered to be independent. It follows therefore 
that insofar as the proposed arrangements would involve the AJAG then they 
are unsatisfactory.   

 
The AJAG as currently established cannot carry out a satisfactory overview  
 
19. There is little to suggest that MoJ have yet developed any real idea of what 

AJAG might do. In the absence of any such plan, or any indication that such a 
plan will be forthcoming, either from MoJ or indeed from the AJAG itself, it 
would be unwise to suggest that AJAG could realistically be a vehicle for 
delivery of overview as opposed simply to a vehicle for reacting to MoJ 
requests.  

 
20. The Scottish Committee understands that the AJAG, which is not listed by MoJ 

as an Advisory Group on its website, has met twice since its inception, and that 
it may be intended that it would meet in broad terms about twice a year. It is 
highly unlikely that on such a basis it will be able to develop a robust 
programme of work far less deliver it. The Scottish Committee is not aware of 
any internal structure within AJAG such as sub-committees which might 
increase the effective resources which it might be able to bring to bear on the 
various issues referred to in its terms of reference – footnote 3 above. 
Importantly, so far as the Scottish Committee is aware AJAG does not 
comprise any Scottish representation. 

 
21. There can be no reasonable prospect that a body which meets only twice a 

year would be able to cover the breadth of its terms of reference within those 
meetings. Nor can there be any reasonable prospect that a body which has no 
resources beyond its membership will be able to address issues other than 
those placed before it by MoJ. While it is possible that AJAG could be further 
developed by MoJ it is unlikely if the points at 17 above are not met that AJAG 
could ever be considered to be a satisfactory vehicle for overview of the 
administrative justice system. If those points were met then AJAG might begin 
of course to resemble the AJTC and inevitable questions would then arise.  

 
22. It is a matter of some concern to the Scottish Committee that the effect of 

abolition of AJTC on Scottish users is not apparently understood within MoJ. 
The fact that MoJ appears not to have even considered Scottish interests when 
framing its proposals for the AJAG suggests that Scotland is not on MoJ’s map. 
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If that is correct then the position of Scottish users of the administrative justice 
system is even less satisfactory than that of those who live in England.  

 
23. For the reasons given above the Scottish Committee does not consider the 

AJAG to be a satisfactory model from the user point of view, for communication 
and consultation with users of the administrative justice system.   

 
Such proposals as there are do not amount to an overview of the administrative 
justice and tribunals system if that is taken to mean the administrative justice and 
tribunals system of the United Kingdom 
 
24. There are two distinct although connected matters to be considered in dealing 

with this point. Thus 
a) first there is the question of the impact of the proposals on the UK, and  
b) second there is the question of the impact of the proposals on Scotland. 

 
25. Impact on UK - The MoJ Strategy appears to recognise some responsibility for 

the administrative justice system, at UK level, beyond England.  It recognises 
that there is such a UK wide system. Its strategic work programme however 
concentrates on the situation in England. There is passing reference to 
devolved administrations88 and in particular that MoJ will work closely with the 
devolved administrations.    

 
26. There is little evidence, however, to suggest any willingness on the part of MoJ 

for any engagement in an overview of the UK administrative justice system so 
far as Scotland is concerned. Even if the MoJ proposition that it is the 
appropriate vehicle for overview of the administrative justice system were to be 
accepted, it would appear that it does not see any responsibility beyond the 
functioning of the reserved tribunals under the responsibility of HMCTS. In 
particular, it appears not to wish to accept responsibility for the maintenance of 
a UK system so far as the proper development of an integrated Tribunals 
system in Scotland is concerned.  As such, it is leaving out of the equation the 
development of the Scottish administrative justice system within the UK system.   

 
27. In any event AJAG as currently constituted does not comprise any Scottish 

interests, far less Scottish interests in relation to matters of devolved 
competence. Late indications of extension of AJAG membership do not suggest 
a real engagement by MoJ with the Scottish administrative justice system, so 
far as the UK is concerned. They would suggest a tokenistic response at best.  

 
28. Impact on Scotland - The Scottish Committee is naturally concerned primarily 

with the administrative justice system in Scotland. At the outset of this note we 
set out observations on the Scottish context, referring to the impact of the 
reserved devolved split and its complicating effect on the development of the 
Scottish Administrative Justice system. We referred to our view that in the 
absence of an overview of the whole system the development of that system 
becomes more challenging. In fact it becomes virtually impossible. At present 
the only structure within or around government which can exercise an overview 

                                            
88 Para 42 – ‘Administrative Justice and Tribunals: A Strategic Work Programme 2013–16’ 
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of that system is the AJTC. The AJTC discharges that function by considering 
developments both in Scotland as well as in England and Wales.     

 
29. In our report on Tribunal Reform89 we recognise the importance of the AJTC’s 

role in championing the cause of the tribunal user from its position as the ‘hub 
of the wheel’ of administrative justice as envisaged by the Leggatt report.  The 
Scottish Committee is seriously concerned that the abolition of the AJTC will 
lead to the removal of that perspective and that pan-UK overview. Under the 
existing constitutional arrangements, the administrative justice system in 
Scotland has an important UK dimension, which covers decision making by UK 
Government Departments, complaints to them and to UK Ombudsmen, in 
particular the Parliamentary Ombudsman, and appeals to UK or GB tribunals. 
Although people in Scotland are directly and significantly affected by that 
system, if (and when) the AJTC is abolished, and in the absence of any 
proposals by MoJ so far as those reserved areas are concerned, there will be 
no oversight of the ways in which that part of the system operates in Scotland.   

 
30. It is apparent from its strategic work plan that MoJ wishes to develop an 

integrated and coherent administrative justice system for England. Since MoJ 
maintain that they have a responsibility for administrative justice at a UK level 
they would no doubt also concede that it is also a legitimate expectation that 
the administrative justice system in Scotland be similarly integrated and 
coherent. Even if MoJ maintain, as apparently they do, that they may 
themselves properly provide an oversight of the administrative justice system in 
England through their own internal systems and processes, they make no 
suggestion that a similar oversight can be provided for Scotland given the 
separate structures of devolution. It follows that MoJ’s intention to provide an 
integrated and coherent structure of oversight of administrative justice in 
England cannot be delivered in Scotland. Potentially Scotland is, therefore, left 
worse off in that it loses a complete overview while England still has the MoJ’s 
model, although that, so far as the Committee, is flawed. Accordingly the MoJ’s 
proposals for future oversight so far as matters Scottish are concerned, are 
unsatisfactory.  

 
31. The Justice Committee will be aware of the intention on the part of the Scottish 

Government, in the event of abolition, to set up a non-statutory advisory 
committee that would be independent of government and would have oversight 
of administrative justice in Scotland. Its ability to provide effective oversight 
over administrative justice in Scotland is at the least prejudiced by the failure of 
MoJ to present any meaningful proposals as to how it will provide such 
oversight in Scotland. The administrative justice system in Scotland may 
properly be considered to be devolved but the failure of MoJ to present any 
developed proposals on devolution of responsibility for the reserved tribunals is 
bound to lead to an unsatisfactory hiatus and lack of clarity when it comes to 
the oversight of the system in Scotland.   

 

                                            
89 Tribunal Reform in Scotland A Vision for the Future 
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32. For all of these reasons the Scottish Committee considers that MoJ’s proposals 
for oversight of the administrative justice system are deeply unsatisfactory and 
based on inadequate, if any, consideration of their impact on Scotland.  

 
Whether sufficient resources and expertise will be available within the Ministry 
of Justice to carry out continuing functions undertaken hitherto by the AJTC 
 
33. The Scottish Committee has noted a reluctance on the part of MoJ to engage 

with the development of the Scottish administrative justice system. It 
recognises that development of that system may properly be a matter for the 
Scottish Government but also recognises that the development of an integrated 
system is unlikely unless and until the UK Government addresses the issues of 
reserved tribunals operating within the HMCTS structures in Scotland.  

 
34. The Scottish Committee is not aware of the precise resources available to MoJ 

so far as Scotland is concerned but doubts whether, given its level of 
commitment to date, it could continue functions undertaken hitherto by AJTC so 
far as Scotland is concerned.   

 
Whether the Government’s estimate of cost savings arising from closing the 
AJTC is likely to be accurate 
 
35. The Scottish Committee is aware of comments by the House of Lords Scrutiny 

Committee on the matter of MoJ’s estimates to date. It does not have access to 
MoJ calculations in this area, but on the basis of its assessment of cost savings 
since the start of the abolition process it would be surprised if MoJ’s estimates 
of savings did not remain somewhat inflated.    

 
General comments  
 
36. The Justice Committee will be aware of the intention on the part of the Scottish 

Government, in the event of abolition of the AJTC, to set up a non-statutory 
advisory committee that would be independent of government and would have 
oversight of administrative justice in Scotland. The ability of any such non 
statutory body to provide effective oversight over administrative justice in 
Scotland is at the least hindered by the failure of MoJ to present any 
meaningful proposals as to how it proposes to provide such oversight in 
Scotland in relation to matters which will continue within its responsibility.  

 
37. The administrative justice system in Scotland is, in our view, devolved, even if 

critical aspects of that system are reserved. The failure of MoJ to present any 
realistic proposals on oversight means that there is a gap in the competence of 
any new non-statutory body which will at the least find it more difficult to 
monitor activity in reserved areas. Monitoring activity within the reserved areas 
will be an important aspect of oversight of the administrative justice system in 
Scotland. 

 
38. Proposals for oversight are of course separate and distinct from the wider 

issues of what steps MoJ may take in order to assist the development of the 
Scottish Administrative Justice system, as for example the unresolved issue of 
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transfer of responsibility for reserved tribunals in Scotland. The Scottish 
Committee recognises that that last mentioned issue falls outside of the Justice 
Committee’s call for evidence. However in its view the MoJ’s failure to address 
the issue of reserved tribunals, taken along with its failure to offer proper 
proposals for the oversight of the UK administrative justice system is indicative 
of a more general failure to take seriously the interests of Scottish users of that 
system.  

 
39. Whatever MoJ’s reasons for the decision to seek abolition of the AJTC, the 

Scottish Committee believes that neither MoJ’s position on abolition nor its 
proposals in relation to the aftermath, suggest the fullest possible appreciation 
on the part of MoJ of the nature of administrative justice in Scotland. The 
Scottish Committee appreciates that the task for MoJ is not straightforward. It 
accepts that Scottish matters cannot always be at the forefront of its thinking. 
However it does not believe that MoJ properly understands the implications of 
there being more than one legal system in the UK.  

 
40. If the Scottish Committee’s view of the MoJ’s appreciation of these matters is 

correct, and if the MoJ has indeed not properly worked out the impact of its 
proposals, then that ought to be of real concern, and MoJ’s proposals should 
be assessed accordingly. 

 
 
Scottish Committee, AJTC 
Edinburgh 
February 2013 
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Letter from the Law Society of Scotland to the Justice Committee, House of 
Commons, in response to its consultation on the abolition of the 
Administrative Justice and Tribunals Council, dated 28 February 2013 
 
I have considered the terms of reference of the above and have also had the 
opportunity of seeing the Memorandum by the Scottish Committee of the 
Administrative Justice and Tribunals Council (AJTC) in response to the call for 
evidence. 
 
Accordingly, I have the following comments to make— 
 
The Scottish Committee has identified in paragraph 11 the following issues which it 
considers render the proposed arrangements for independent overview 
unsatisfactory.   They are:- 
 
a) that there are no proposals for independent overview in the event of abolition of 

the AJTC; 
 
b) that overview by the Ministry of Justice (MoJ), including Her Majesty’s Court 

Service cannot be considered to be independent; 
 
c) that the Administrative Justice Advisory Group as proposed cannot be 

considered to be independent; 
 
d) that the Administrative Justice Advisory Group cannot, in any event, carry out 

an effective overview; and  
 
e) such proposals as there are do not in any event amount to an overview of the 

Administrative Justice and Tribunal system that it taken to mean the 
Administrative Justice and Tribunal system of the United Kingdom. 

 
The Law Society of Scotland associates itself with the concerns of the Scottish 
Committee and, in particular, would draw the Committee’s attention to 11(e) of the 
Scottish Committee’s submission.   The Ministry of Justice has responsibility for the 
administrative justice system which relates to those matters which are reserved to the 
United Kingdom Government and Parliament in terms of the Scotland Act 1998.   The 
Ministry of Justice strategy acknowledges the UK wide system whilst concentrating 
on those tribunals which are of a UK nature which operate in England. 
 
The Scottish Committee identified in paragraphs 3 – 9 of its paper that there is a 
Scottish context for considering reform of the overview provisions in respect of 
tribunals.   The reserved sector has deep impact on people in Scotland, especially in 
relation to those tribunals which deal with social security, child support appeals, 
taxation and immigration.   Reforms currently being considered in Parliament, in 
terms of the Crime and Courts Bill will transfer immigration and nationality judicial 
review applications from the Court of Session to the Upper Tribunal.   Employment 
Tribunals in Scotland also deal with considerable numbers of applications.   The 
Society shares the observation of the Scottish Committee that “HMCTS covers both 
England only and UK structures in England whilst also, of course, covering UK 
structures in Scotland.   The complication in Scotland stems mainly from the fact of 
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the reserved and devolved split.   MoJ can have an overview of the entire system in 
England and Wales.   Leaving aside whether MoJ ought to take to itself the functions 
of oversight currently assigned to the AJTC, which we address below, that solution 
cannot be available in Scotland, simply, because the MoJ does not have competence 
in the devolved area.” 
 
This constitutional issue requires more thought to be given to the solutions currently 
being debated. 
 
In particular the constitutional issue gives rise to the following questions— 
 
 How exactly will reserved area tribunals operating in Scotland be subject to 

independent oversight? 
 
 What resources is the MoJ prepared to devote to such tribunals? 
 
 What discussions have taken place between the UK Government and the 

Scottish Government on this issue? 
 
Answers to these questions will assist in understanding how reserved area tribunals 
will function in Scotland. 
 
Michael P Clancy 
Director, Law Reform  
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Letter from the Minister for Community Safety and Legal Affairs setting out the 
Scottish Government’s response to the concerns highlighted by the Scottish 
Committee of the Administrative Justice and Tribunals Council and the Law 
Society Scotland, dated 7 March 2013 
 
Prior to my attendance at the Committee on Tuesday 12 March, you have asked for 
my comments about the views of the Scottish Committee of the AJTC and the Law 
Society of Scotland which have been submitted to the UK Justice Committee. 
 
As I have stated previously, my intention is to create an interim non-statutory 
ministerial advisory committee on administrative justice and tribunals post abolition 
of the AJTC. I envisage that this committee should have the remit of championing 
the needs of users of administrative justice and I will go into further detail on 
Tuesday. 
 
I am aware the Scottish Committee of the AJTC and the Law Society are concerned 
about measures being introduced by the Ministry of Justice and whether they meet 
the need for independent scrutiny of reserved tribunals which operate in Scotland.  
Clearly, the working of reserved tribunals is rightly a matter for the UK Government 
to consider.  However, I can confirm that Scottish Government officials are in contact 
with the Ministry of Justice about how their proposals are to operate post abolition 
and specifically about the issue of reserved tribunals which operate in Scotland.  
Further, Scottish Government officials have asked for there to be Scottish 
representation on the Advisory Group that the Ministry of Justice plans to set-up and 
Ministry of Justice officials are coming up to meet with Scottish Government officials 
later this month to discuss this further. 
 
To reiterate for devolved areas I have stated my intention to have an expert 
independent advisory committee for administrative justice and tribunals in Scotland.   
 
I thought it would also be helpful to share advice that was provided by the Ministry of 
Justice to the Subordinate Legislation Committee with regards to the statutory 
criteria in section 8 of Public Bodies Act 2011 and the effect of the order on its 
application to Scotland.  
 

“The decision to include the AJTC - including its Scottish Committee - in 
Schedule 1 of the PBA 2011 was based on the application of three tests:  

·         does the Body perform a technical function?;   

·         do its activities require political impartiality?; and  

·         does it need to act independently to establish facts?   

The UK Government contended that the AJTC did not meet any of these 
tests. Section 8 of the Act make it a requirement that a Minister may only 
make an order if the Minister considers that it serves to improve the exercise 
of public functions, having regard to efficiency, effectiveness, economy and 
securing appropriate accountability to Ministers. To inform the making of 
orders the UK Government published the consultation paper ‘Consultation on 
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reforms proposed in the Public Bodies Bill’ in July 2011.  The Scottish 
Government responded to this consultation confirming that it was content for 
the AJTC to be abolished and that it would consider what arrangements to 
make. Clearly a certain amount of time has passed since this original 
consultation and the UK and Scottish Governments have worked together to 
establish what interim arrangements need to be put in place in Scotland to 
meet the tribunal reform challenges ahead.” 

 
As the explanatory document to the draft order highlights, the UK and Scottish 
Governments have collaborated on the provisions of the order. The Scottish 
Government has, itself, highlighted in the Public Bodies Act Consent Memorandum 
(see, in particular, paragraphs 10 and 11) the measures that are being implemented 
to succeed the AJTC and why the Scottish Government considers that it is no longer 
necessary to retain its functions in relation to Scotland. 
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Letter from Accountability Scotland, dated 6 March 2013 
 
I write on behalf of Accountability Scotland, fully endorsing the following: 
 
1. The Memorandum by the Scottish Committee of the Administrative Justice and 
Tribunals Council in response to a call for evidence issued by the Justice Committee 
of the UK Parliament on the abolition of the Administrative Justice and Tribunals 
Council, 
 
2. The letter from Michael Clancy of the Law Society of Scotland regarding the 
Administrative Justice and Tribunals Council Enquiry, 
 
However, we would make the following further point: 
 
If a suitable Memorandum of Understanding were signed with the statutory bodies 
previously under the oversight of the AJTC, this would allow the new committee to 
continue with the work of the current committee.  In order to be fully effective it 
needs, of course, to be fully resourced. 
 
We look forward to making a fuller submission in support of our petition PE 1449 and 
towards a permanent arrangement for administrative justice in Scotland. 
 
Dr Richard Burton. 
Secretary, Accountability Scotland 
 
Supplementary letter from Accountability Scotland, dated 7 March 2013 
 
The proposed abolition this month of the Administrative Justice and Tribunals 
Council (which was only formed in 2007 as successor to the long-standing Council 
on Tribunals), and probably also of its Scottish Committee, would leave a gap in 
oversight in this area, as highlighted in the petition to the Scottish Parliament from 
Accountability Scotland. As pointed out in the response from the Scottish Committee 
of the Administrative Justice and Tribunals Council and the Law Society of Scotland, 
a successor body based in the Justice Department of the  UK government would be 
unable to deal with devolved matters relating to administrative justice. This 
necessitates the creation of a Scottish supervisory body, with a degree of urgency in 
view of the intended date of abolition. Care needs to be taken to ensure that this 
body has the necessary powers and funding to be able to perform effective 
oversight, in view of the fact that the area of review is not static. Administrative 
Justice is in the process of change, with further change in a new Tribunals bill 
expected in Scotland in 2013. 
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Justice Committee 

8th Meeting, 2013 (Session 4), Tuesday, 12 March 2013 

Petition PE1403 

Note by the clerk 
 
Purpose 

1. This paper invites the Justice Committee to consider petition PE1403 on 
supporting victims of crime, which was referred to it by the Public Petitions 
Committee on 5 March 2013.  
 
Background 
 
2. Petition PE1403 by Peter Morris calls on the Scottish Parliament to urge 
the Scottish Government to consider the need for new legislation and 
provision to protect, support and assist victims of crime. A copy of the full 
petition is attached at Annexe A. 
 
3. The petition was lodged on 15 September 2011 and includes the 
following proposals for the Scottish Government to consider— 
 

 to make emotional support such as a free counselling service 
available to victims after the trial; 

 to introduce guidance regarding the minimum support that 
organisations supporting victims must provide to victims after the 
trial; 

 to increase the assistance provided through Victim Information and 
Advice after the trial; 

 to continue development of the Scottish Strategy for Victims, 
highlighting within this strategy the need for more support from the 
public sector for victims post-trial; and 

 to create an integrated service for victims. (During consideration of 
the petition, Mr Morris suggested that this should be in the form of a 
single independent point of contact with the interests of victims and 
their families at its heart.) 

 
4. A number of organisations have been asked for their views on the 
petition, including the Scottish Government, Scottish Court Service, Victim 
Support Scotland, ACPOS, and PETAL (People Experiencing Trauma and 
Loss. All were broadly supportive of the petitioner’s proposals. These 
responses are available on the petition PE1403 web pages. 
 
5. On 29 May 2012, the Public Petitions Committee (PPC) agreed to defer 
further consideration of the petition until the Victims and Witnesses Bill was 
introduced.  
 

http://scottish.parliament.uk/GettingInvolved/Petitions/PE01403
http://scottish.parliament.uk/GettingInvolved/Petitions/PE01403
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6. The Victims and Witnesses (Scotland) Bill was introduced on 6 
February. At its meeting on 5 March, the PPC considered the petition again, 
along with correspondence from the petitioner on the Bill dated 21 February 
2013. The PPC agreed to refer the petition to the Justice Committee for 
consideration as part of its scrutiny of the Bill. In his letter to the PPC, which is 
attached at Annexe B, the petitioner outlines his concerns regarding the Bill, 
including that it does not provide for— 
 

 a Victims Commissioner in order to give victims a real voice; 
 a detailed code of practice for organisations dealing with victims; 
 a dedicated point of contact or ‘case companion’ for victims; 
 effective post-trial care for victims; and 
 compensation to go to individual victims rather than to a charity 

fund. 
 
7. The petitioner has also provided to this Committee a copy of questions 
he has sent to the Cabinet Secretary for Justice in relation to the Bill, which is 
attached at Annexe C. 
 
Recommendation 
  
8.  The Committee is invited to agree to consider the issues raised in this 
petition as part of its scrutiny of the Victims and Witnesses (Scotland) Bill.  
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Petition PE1403 
1. Name of petitioner 

 
Mr Peter Morris 
 
2. Petition title  
 
To improve support and assistance to victims of crime and their families 
 
3. Petition text  
 
Calling on the Scottish Parliament to urge the Scottish Government to 
consider the need for new legislation and provision to protect, support and 
assist victims of crime.  
 
4. Action taken to resolve issues of concern before submitting the 
petition 

 
My personal experience of being a victim in a horrific murder trial and seeing 
first-hand what support was available locally post trial, showed a severe 
chasm in the rehabilitation of all victims involved especially the emotional 
support provided. 
 
The campaign “Petition to Stop Victims of Crime Having to Suffer a Life 
Sentence” concerns bridging the gap between justice and the road to 
recovery.  
 
Undergraduate and postgraduate students from the Aberdeen Law Project 
contacted and examined the services and charities that provide services in 
this area.  Their findings suggested that there was a gap in post-trial support 
for all victims involved, the lack of support can often hinder the victims road to 
recovery therefore we want to prevent the re-victimisation of all people 
involved. 
 
Research was conducted through various online forums where other victims 
shared their concern and disappointment regarding post trial support.  This 
research is unpublished. 
 
Dave McKenna, Chief Executive of Victims Support Scotland, has given 
support and assistance in regards to the petition and the potential outcome.    
 
I have contacted Councillor Mark MacDonald MSP North East who has 
provided his support and has made numerous endeavours to assist the 
campaign and petition through the initial stages: the organisation of Justice 
Secretary Kenny MacAskill to meet informally regarding the need for greater 
support in the rehabilitation of victims. 
 
Graeme Dey MSP Angus South has agreed to be support the petition. 
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To raise widespread awareness of the problems at hand I have organised a 
17 day walk from Tarves to Edinburgh.  
 
There has been an abundance of media coverage throughout all stages of the 
petition. Media organisations such as Press and Journal, ITV Day Break, 
BBC, Daily Record, Shmu Radio, Reporting Scotland.  
 
5. Petition background information  

 The petition was suggested and created by myself [Peter Morris], the brother 
of the late Claire Morris. She tragically lost her life at the hands of her 
husband, Malcolm Webster in 1994 who was subsequently convicted of 
Claire’s murder in 2011. 
 
The research highlighted in section 4 suggests that there is insufficient post 
trial support for victims of crime.  
 
The limited funding provided by the government has led to a restriction in the 
ability of Organisations support for victims.  
 

1. I call for the Scottish Parliament to urge The Scottish Government to 
consider the need for emotional support available post trial for victims.    
The provision of a free counselling service for victims post trial is 
deemed to be necessary by the public. Although the rehabilitation of 
criminals is necessary, the victims should not come second to this. 
Research shows that public opinion displays a need for more support 
for victims of crimes and families.  

 
2. I suggest that the government aid organisations that support victims by 

introducing guidance notes with regards to the minimum support 
organisations must provide post trial for victims.  

 
3. I support the work of The Scottish Strategy for Victims and would 

encourage the continuing development of this initiative; and urge the 
government to highlight the importance of the support of victims post 
trial. We propose that there is a need for this to be provided by the 
public sector, not merely the voluntary sector.  

 
4. I urge that the public sector body: Victim Information and Advice (VIA) 

increase the amount of assistance given to victims as at the moment 
there is limited support post trial.  
 

5. Research has suggested that the support available must be sought out 
by the victims, and is not provided as an integrated service for the 
victims. This shows that there is not adequate support for the victims.  
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6. Do you wish your petition to be hosted on the Parliament’s website as 
an e-petition? 

 
NO     
7. Closing date for e-petition 

 

8. Comments to stimulate on-line discussion 

 



 
J/S4/13/8/5 

Annexe B 
 

6 

 

PE1403: Correspondence from the petitioner on the Victims and 
Witnesses (Scotland) Bill 

 
A VICTIMS’ DESPAIR 
In my 2 years of campaigning for victims’ rights since the end of my darling 
sisters’ murder trial, I have rarely felt more disappointment than I do today. 
Having seen the draft bill of the Victims and witnesses bill yesterday for the 
first time my initial reaction is not so much that it needs amending as it needs 
completely rewriting. 
 
A quote from Mr MacAskill was that he felt “confident that the changes made 
in this bill will help make what is often the most difficult episode in someone’s 
life a bit easier”. The key words in this statement are, “a bit”. To say that this 
legislation as it stands will make any significant difference to victims’ lives is 
just not true. To say that this legislation is radical is not true and to say that 
this now puts victims at the heart of the justice system is also not true. 
 
This legislation is minimal, as in keeping with the EU minimum standard of 
rights for victims, but that is all. It appears to have been written by lawyers 
with their interests primarily and not in the interests of victims. It does not 
appear to have any ambition to answer some difficult questions for example, 
where the rights of victims conflict with the rights of offenders, it does not 
explain the consequences of the legislation for example what impact will 
victims statements have on the judicial process and what does it do for victims 
if their statements are completely ignored by a judge or a parole board. That 
for me is purely an appeasement of victims, managing their expectations and 
giving them an” apparent voice.” 
 
If victims had really been given a voice then surely the government would be 
proposing a “Victims Commissioner”, someone who could fight for victims’ 
rights, ensure a proper code of practice, administer new legislation and be 
constantly forward thinking in looking for further improvements to victims’ 
rights. By way of irony the government does suggest a code of good practice 
for organisations dealing with victims, which is great until you discover that 
nowhere in the bill does it suggest what the code of practice should be. I have 
written to Mr MacAskill and others with a suggested code of practice and have 
as yet had no reply. 
 
Following up that point is where my disappointment really lies, in what the 
draft bill leaves out and does not include. 
 
I have for some time felt that the criminal justice system is disjointed and has 
many gaps in dealing with victims, for example the need for victims to be 
passed from pillar to post with organisations such as police, courts, victim 
support all dealing with them at different stages of their case. The simple but 
effective policy of having a dedicated point of contact or case companion as I 
have dubbed it would go a long way to reduce the stress of victims having to 
establish multiple relationships whilst going through their case, this point has 
not at any point been acknowledged in the bill. 
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The need for effective post court case care to ensure that a victim not only 
gets justice but also fully recovers from their case is not addressed at any 
stage and naturally any victim will tell you that justice without recovery almost 
makes justice itself pointless. 
 
This last point shows that those who have written this draft bill have very little 
empathy of what a victim has gone through, but then again the whole bill 
suggests a lack of empathy and it certainly suggests in its current form that 
those victims who have contributed to the consultation process have not been 
listened to. Another good reason for having a Victims Commissioner. 
 
In its current format the “Victims Surcharge” is nothing more than an 
appeasement, the direct victims of as particular crime will not receive 
compensation from their offender, the money will go to the government and 
then be passed on to charities to disseminate as is their want. Is this really 
restorative justice? I naturally accept the principle as I do accept the principle 
of restitution orders for police, but I do feel that automatic compensation for 
victims would be a far more effective way of ensuring victims needs are met, 
another issue that has not been addressed in the bill. 
 
The definition of “Vulnerable Victims and Witnesses” is also lacking in 
empathy. It is my belief that anyone who has to occupy the unknown world of 
the criminal justice system because of what someone else has done to them 
is a Vulnerable Victim and to say they are not is an insult to the definition of 
Victim, there are situations where young victims or other categories would 
need special provision and I fully support that, but let’s get the language right. 
 
And finally for now the concept of a Victim information service or hub is an 
excellent idea but nowhere in the draft bill does it suggest how this would be 
delivered. For example how would you disseminate information to an elderly 
person who has no access to the internet, would that not surely add to the 
argument for a case companion? 
 
Mr MacAskill said yesterday that the Scottish government gives over 5 million 
pounds per year to Victims charities, whilst this is true he failed to point out 
that over 100 million pounds is given by the Scottish government every year to 
pay for the legal aid of criminals and as far as this legislation is concerned it 
appears that no extra investment is planned for victims. 
 
In conclusion, it would be churlish to oppose a bill that attempts to creates 
some improvements for victims and witnesses but I do not feel that within the 
current bill as it stands I feel that victims all over Scotland will feel nothing but 
a sense of disappointment at a missed opportunity to make some real and 
radical improvements to victims lives. 
 
Peter Morris 
21 February 2013 
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Paper from the petitioner to the Cabinet Secretary for Justice containing 
questions in relation to the Victims and Witnesses Bill 

 
1. Will it take a Scottish victims suicide the like of David Rathband1 or 

Frances Andrade2 before his government will recognise the need for post 
court case care? 

2. I have suggested a Case Companion to recognise when victims like the 
above become vulnerable. What is his suggestion? 

3. Is it because of cost implications that he will not install a system of Case 
Companions? 

4. Does he realise that Case Companions already operate very well in parts 
of the USA? 

5. Does he accept that at the start of a case a victim or witness may not be 
vulnerable but after a lawyer has crossed examined them, due to the 
nature of what has come out, they may become vulnerable thereafter? 

6. If he accepts the above question then would it not be best to categorise all 
victims and witnesses as potentially vulnerable with a caveat that special 
provision needs to be made for certain groups like children? 

7. In the draft bill he recognises the need for a code of conduct within 
organisations. What is his code of conduct and why has he not responded 
to my specific suggestions that I sent to him for a code of conduct? 

8. Are there going to be any victims partaking in the administration of the 
bill? I saw five groups but none appear to be witnesses or victims. 

9. Does he accept that victims and witnesses need to have a voice, 
preferably of an independent victim to represent them in Scotland? 

10. Would that voice is best represented by a victim’s commissioner and 
would this help to show the Scottish people he is serious about putting 
Victims at the heart of the Criminal Justice System? 

11. Is it because of cost implications that he does not want to install a Victims 
commissioner? 

12. If the answer to the above questions is yes, because it would cost 
approximately half a million pounds, why is it ok for the Scottish 
government to allocate nearly half a million pounds for the legal aid bill for 
Malcolm Webster (a convicted murderer)? 

13. Does he accept that most modern societies have a Victims 
Commissioner, including the UK Government? 

14. Does he accept that the victims surcharge may or may not trickle down to 
victims from offenders, because of the amount of channels it has to pass 
through first? 

15. Would automatic compensation for victims of serious crime not be a far 
more sensible solution? 

16. How would an elderly person with no access to the internet and no access 
to a case companion get any information from his central information hub? 

17. What does he suggest is the best way to keep victims and the accused 
separate in a court environment, or does he think it is fine for the two 

                                                           
1 PC David Rathband committed suicide in March 2012 after being shot and blinded by Raoul 
Moat in July 2010. 
2 Frances Andrade committed suicide in January 2013 after giving evidence in a sex abuse 
trial at Manchester Crown Court. 
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opposing camps to mix freely? And also, do victims of serious crime have 
any rights to live a safe and secure distance from their offender? 

18. Exactly what impact will impact statements have for victims or is this just 
another way of managing victim’s expectations whilst giving the 
appearance that they have been listened to? 

19. Does he accept that the Victims and Witness draft bill as it stands is very 
minimal, keeping in line with the EU minimum standards of rights for 
victims? And does he accept that if victims and witnesses notice no 
discernible difference because of this bill they will lose faith in his 
government? 

20. Would he be prepared to have a full and open one-to-one televised 
debate about the bill? 
 

Peter Morris 
7 March 2013 
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